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Court of Appeals of the District of Columbia 

1 

— 

No. 6170. | 

National Casualty Company, a Corporation, Appellant, 

vs. 

Robert J. Hoage, Deputy United States Employees 
Compensation Commissioner, &c., et af. 

i 

— 

a Supreme Court of the District of Columbia. 

Equity. No. 56086. 

i 

National Casualty Company, a Corporation, plaintiff, 

vs. 

Robert J. Hoage, U. S. Employees Compeiisation 
Commissioner of the District of Columbia, De¬ 
fendant. 

United States of America, ! 

District of Columbia , ss: 

Be it remembered, That in the Supreme C<j>urt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Bill of Complaint for Injunction. 

Filed August 17, 1933. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 56086. 

National Casualty Company, a Corporation, jPlaintiff, 

vs. 

Robert J. Hoage, U. S. Employees Compeiisation 
Commissioner for the District of Columbia, De¬ 
fendant. 

The bill of complaint of National Casualty Company, a 
corporation, respectfully represents to the Court as follows: 

1—6170a 
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XAT'L CASUALTY CO. VS. E. J. HOAGE, ETC., ET AL. 


I. That it is a citizen of the United States, a corporation 
organized and existing avd bv virtue of the laws of Michi- 
gan, and engaged in doing business in the District of Colum¬ 
bia as an underwriter of casualty and Workmen’s Com¬ 
pensation insurance, and it brings this suit in its own 
behalf as a party in interest under Section 21, paragraph 
B of an Act of Congress approved March 4, 1927, and as 
amended Mav 17, 1928, which said Act is commonly known 
as the District of Columbia Workmen’s Compensation Law, 
and which became effective in the District of Columbia 


July 1, 1928, and which Act is still in force and effect in 
the District of Columbia. 


II. The defendant, Robert J. Hoage is a citizen of the 
United States and so far as plaintiff is advised and be¬ 
lieves is a resident of the District of Columbia, and is sued 
as Deputy United States Employees Compensation Com¬ 
missioner for the District of Columbia in charge of all 
matters and things having to deal with the afore- 
2 said law in the said District of Columbia. 


III. That on, to wit, the 1st day of July, 1932, the 
plaintiff herein entered into an agreement with Pauline V. 
Beyer, record title owner of the premises known as 4701 
Connecticut Ave., N. W., in the District of Columbia, which 
premises are conducted as an apartment house, said agree¬ 
ment provided for compensation insurance on the em¬ 
ployees of the said Pauline V. Beyer, by a policy issued by 
the plaintiff herein; that the said policy was issued in ac¬ 
cordance with the terms of said agreement whereby the 
employees of the said Pauline V. Beyer were and became 
insured in accordance with the statute made and provided, 
and the said policy of insurance was in effect on, to wit, 
the 31st day of August, 1932. 

IV. That on, to wit, the 8th day of March, 1933, Verneta 
E. Vass, widow of one Harry Vass, who departed this life 
on, to wit, January 17, 1933, filed a claim for compensation 
in a death case on behalf of herself as widow and two chil¬ 


dren of herself and the said Harry Vass, said children 
being under the age of eighteen years., A copy of said 
claim is hereto attached, marked Exhibit “A” and prayed 
to be read and considered as a part hereof; that prompt 
notice of said claim under the statute made and provided 
was served upon the plaintiff herein, and on, to wit, the 
20th of March, 1933, the plaintiff as required under the 
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said statute, filed its answer to said claim, among other 
things denying that the claimant sustained any injury 
growing out of and in the course of employment by plain¬ 
tiff’s insured. A copy of said answer of employer or in¬ 
surance carrier is hereto annexed, marked Exhibit “B” 
and prayed to be read and considered as $art hereof. 

3 V. That in accordance with the statute the said 
defendant, Hoage ordered the said claim set down 

for hearing, and the said cause came on for hearing before 
the said defendant, Hoage, on, to wit, the first d^y of June, 
1933, at which time the claimant appeared with her wit¬ 
nesses, this plaintiff as respondent to said claim appeared 
with its witnesses and testimony was taken. A jjopy of the 
transcript of the said hearing is hereto attached, marked 
Exhibit “C” and prayed to be read as partj hereof as 
though fully set forth in this bill of complaint, j 
VI. That the basis for said claim, as shown bv said tran- 
script of record, appears to be the following: That on, to 
wit, the 31st day of August, 1932, the said HarrV Vass, em¬ 
ployed as a houseman at the said apartment house 4701 
Connecticut Avenue was engaged in the dutie^ attendant 
upon his employment; that on that date, a unit of the Frigid- 
aire equipment went out of order, and while being re¬ 
paired sulphur dioxide gas fumes permeated tlie basement 
of said apartment building. That Vass, who at that time 
was working in the basement, separated by a solid brick 
wall from that part of the basement in which the fumes 
escaped, came into contact with said fumes which eventu¬ 
ally had permeated the entire basement; that lie was seen 
to leave said basement, at which time the evidence showed 
he had a towel over his face and as he passed another em¬ 
ployee he stated in substance that the gas wa^ too strong 
for him, and that he could not stand it any longer; five min¬ 
utes later he was found on the ground outside ihe building 
in an unconscious condition; he was removed tj) the Emer¬ 
gency Hospital after emergency treatment by the Fire 
Rescue Squad, and, after getting furthej emergency 

4 treatment at the Emergency Hospital, ^nd without 
ever having been admitted on that date, is a patient, 

was discharged and was permitted to leave the hospital and 
go home; that the next day a physician prociired by the 
employer and/or this plaintiff herein went to the home of 
said Vass to make an examination and found tljie said Vass 
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to be absent from his home; that the next day the said phy¬ 
sician examined the said Vass in a most thorough profes¬ 
sional manner, the physician’s impression of that day be¬ 
ing- that the said Vass was suffering a condition of the up¬ 
per respiratory tract from temporary residuals due to in¬ 
halation of said gas; that later at the suggestion of the em¬ 
ployer’s said physician the said Vass was hospitalized for 
a week during which time he was most thoroughly examined 
by the employer’s physician and another doctor procured 
by him, the said examination and hospitalization being- 
given particularly to determine whether or not the patient 
had suffered any injuries whatever to the lungs, heart or 
vital organs; that the result of said examinations and ob¬ 
servations disclosed no injuries whatever done or suffered 
by the patient other than the aforesaid condition of the 
upper respiratory tract which in nowise involved the lungs 
or lung fields; that the patient was discharged from the 
hospital and treated by the said employer’s physician up 
until October 3, when he was discharged and ordered back 
to work; that the said employee did report back to work 
and worked for a period of ten days thereafter; that he was 
again seen by the said employer’s physician and by the said 
consulting physician up to and including October 26, 1932, 
upon complaint of the employee that he was still suffering 
from the alleged effects of the exposure to the sulphur 
dioxide gas; that further extensive examinations were made 
by these physicians who could find no injury whatever, par¬ 
ticularly to the lungs or lung fields but the said examina¬ 
tion disclosed a still existing condition of the 
5 pharynx and larynx; that a nose and throat spe¬ 
cialist made an examination at the suggestion of the 
said employer and/or this plaintiff, more fully hereinafter 
referred to; and on November 11, 1932, the said patient 
was again examined by the said employer’s physician, who 
had remained in charge of the case up until this time; the 
said physician according to the record testifying that on 
this date he had no record of any complaint by the patient 
and that there was nothing of interest in the contact with 
the patient except that he was seen; the patient was not 
seen any further by the employer’s physician or any of the 
aforesaid consulting physicians; that on, to wit, December 
1, the patient was brought into Emergency Hospital where 
his condition was diagnosed as “Grippe”, he was treated at 
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said hospital and returned to his home; that on, to wit, De¬ 
cember 3, he was again brought to said Emergency Hospi¬ 
tal where his condition was diagnosed as “Pleurisy”, and 
he was transferred to Gallinger Hospital in the ^District of 
Columbia; that on, to wit, December 9, 1932, his condition 
was diagnosed as “Lung Abscess’’, the X-Rays showing 
the abscess at the lower right portion of the right lung; that 
he was treated at said hospital and rallied until on, to wit, 
January 10, 1933, he developed lobar pneumonia and died 
on, to wit, January 17, 1933, the death certificate feigned and 
filed with the Bureau of Statistics in the District} of Colum¬ 
bia recording his death from said lobar pneumoijia; that at 
the hearing counsel for the claimant took the position that 
the said lung abscess was a secondary infection; that the 
condition of the upper respiratory tract was a primary in¬ 
fection which in turn produced the secondary infection and 
which in turn resulted in the death of the said Yass. This 
position was made definite in a brief filed by Counsel for 
claimant with the said defendant, Hoage, wherein 
(i they contended that the lung abscess did not develop 
as an immediate result of the inhalation but that it 
was a link in the form of a secondary infection!in a chain 
of causation beginning with the exposure on August 31, 
1932, and concluding in the death of said Vass on January 
17, 1933. 

VII. That on, to wit, the 21st day of July, 1933, the said 
defendant, Hoage, in accordance with the requirement of 
the aforesaid statute handed down and filed his findings 
of fact and award, which findings of fact were Resolved in 
favor of the claimant, and accordingly the award made 
thereunder unto her. A copy of said findings pf fact and 
award are hereto attached, marked Exhibit “D” and 
prayed to be read as a part hereof. 

VIII. Plaintiff says that the said defendant, Hoage, in 
his said findings of fact has attempted to establish a chain 
of circumstances between the date of the exposure of the 
gas on, to wit, August 31, 1932, and the death of the said 
Vass on Januarv 17, 1933; and from the said circumstances 
lias attempted to and did as a matter of fact make a finding 
that a causal connection existed between the Exposure to 
the sulphur dioxide gas and the death of the saidj Vass; that 
said circumstances attempted to be established by said de¬ 
fendant in his findings of fact, and his finding tiat a causal 
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connection was made out are not supported by the testi¬ 
mony in the case as reflected in the record of the testimony 
taken; that the said defendant in his findings of fact made 
a finding that after Vass was taken to Emergency Hospital 
on August 31,1932, and was treated there, that he remained 
in the hospital for the rest of the day; that the evidence 
uncontroverted in the case was that the said Vass 

7 was never admitted to the hospital other than as an 
emergency patient, and after being treated was per¬ 
mitted to go home very shortly after his treatment; that 
the said defendant, Hoage, in his findings of fact has found 
that the nose and throat specialist testified that if the em¬ 
ployee, meaning Vass, had been exposed to a highly irritat¬ 
ing gas for quite a while, such exposure could have pro¬ 
duced the condition which he found; plaintiff says that 
the testimony of the said nose and throat specialist on this 
point was undoubtedly directed to the condition of the 
throat onlv and had no reference to the condition of the 
lungs or lung fields, and on the other hand plaintiff avers 
.that the same nose and throat specialist, whose testimony 
is the only medical testimony upon which the defendant 
Hoage bases his findings of fact, testified that the condition 
of the throat which he referred to, could not produce a lung 
abscess, which fact plaintiff avers was ignored by the de¬ 
fendant, Hoage, in making his findings of fact; plaintiff fur¬ 
ther says in making his findings of fact the said defendant, 
Hoage, found that the aforesaid nose and throat specialist 
testified that if Vass had got the same amount of gas into 
his lungs as he got into his throat, if it were the cause of 
the condition of the throat, it could be the cause of the con¬ 
dition in his lungs; plaintiff says that this — an unwar¬ 
ranted finding by the Commissioner, and that there is no 
testimony whatever, either directly or by inference, or by 
reasonable deduction that can sustain or establish this fact, 
but on the other hand the record discloses from all the 
medical testimony in the case and beyond any peradventure 
of doubt, that at no time did Vass ever get any gas in his 
hings or lung fields, but on the other hand every examina¬ 
tion disclosed that the lungs, lung fields, and parenchyma 
of the lungs were undamaged, unharmed, and free from 

anv lesions or effects whatever; the same testimonv 

8 disclosed that there was no injury done to the heart, 
pleura, or great vessels, which of necessity must ap- 
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pear if the lungs or lung fields were affected; plaintiff fur¬ 
ther says that the medical testimony in the case discloses 
that a lung abscess begins as an independent! matter or 
thing, free from any connection whatever and pot related 
to, precipitated, accelerated, or in anywise brought on by 
the exposure to the gas; that a lung abscess begins with the 
induction of an organism from without, and can come from 
a great many causes; that the lung abscess is a pus form¬ 
ing body, which must necessarily begin with an infection; 
Plaintiff further says that the said defendant, Hoage, in his 
findings of fact made a finding that the employee, meaning 
Vass, had at no time fully recovered from th^ disability 
caused by his exposure, and that there is a causal connec¬ 
tion between the exposure to the irritating gas described 
as sulphur dioxide and the death of Vass by reason of the 
lung abscess and pneumonia as aforesaid, and tjiat the said 
death was the result of the culmination of a series of 
pathological conditions connected with and relating back to 
the exposure to the gas on the day aforesaid, anjl that there 
was no intervening and independent cause to which the 
death of the employee may be attributed; plaintiff says 
that there is no evidence in the record to justify this find¬ 
ing, while on the other hand the undisputed and unimpeach¬ 
able testimonv discloses that there is no causal connection 
between the exposure to the gas and the death Of said Vass 
as aforesaid. 

IX. Plaintiff further says that while the plaintiff here as 
respondent before the said defendant, Hoage, twas putting 
in its testimony in support of its defense, it) announced 

through its counsel that it had one moife expert to 
9 call as a witness, but the said defendant^ Hoage, re¬ 
fused to hear the said witness, stating jthat he had 
heard enough; that plaintiff’s counsel then announced that 
his testimony would be corroborative of two o'her experts 
called by this plaintiff, but again the said Deputy Commis¬ 
sioner announced that it was not necessary to (fall said wit¬ 
ness; that he, the said defendant, Hoage, had hgard enough 
testimony. 

X. And the plaintiff is advised and believed and there¬ 
fore avers that inasmuch as there is no evidence whatever 
to sustain the findings of fact of the defendant that there 
was a causal connection between the exposure to the gas on 
August 31, 1932, and the death of the employed, Vass, from 
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lobar pneumonia on January 17, 1933, and as the said Com¬ 
missioner arbitrarily refused to hear the testimony of the 
further expert, that his said finding of fact and the award 
made thereunder on July 21, 1933, were contrary to and 
not in accordance with law and that its only remedy in ac¬ 
cordance with Section 21-B of the statute aforesaid is by 
petition to this Court. 

XI. Plaintiff further says upon information and belief 
that the said Verneta E. Vass and her infant children are 


financially irresponsible; that they have no estate what¬ 
ever; that if this cause is reversed and the award is set 
aside and a decree entered in favor of the plaintiff that any 
moneys paid under and by virtue of the award of the said 
defendant, Hoage, aforesaid, could not be recovered by 
this plaintiff, and the same would be totally lost to it 
thereby causing it to suffer irreparable loss and damage; 
and it is advised and believes and therefore avers that it 


has a right under the statute made and provided to have 

a stay order of any payment of moneys under and 

10 bv virtue of the aforesaid award until this cause is 
* 

finally disposed of in accordance with the terms of 
said statute. 


Wherefore, the Premises Considered, Plaintiff Prays: 

1. That a United States writ of subpoena issue against 
the defendant, Robert J. Hoage, U. S. Employees’ Com¬ 
pensation Commissioner for the District of Columbia, re¬ 
quiring him to appear herein on a day certain and answer 
the exigencies of this petition. 

2. That if the said Verneta E. Vass desire she be per¬ 
mitted to intervene in this cause on behalf of herself and 
said minor children. 

3. That a rule to show cause issue against the said de¬ 
fendant, Robert J. Hoage, as Deputy Commissioner, com¬ 
pelling him to appear herein on a day certain and show 
cause why a temporary injunction should not issue against 
him from carrying into effect or attempting to carry into 
effect either directly or indirectly the award made by him 
in this cause and entered in the records of the Workmen’s 
Compensation Commission for the District of Columbia on 
July 21, 1933, and that any payments made or attempted 
to be made under said award should not be stayed pend¬ 
ing a final hearing of this cause. 
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4. That upon a hearing of said rule this Court grant unto 
the plaintiff a temporary injunction against the said 
defendant, Robert J. Hoage, restraining and enjoining 
him from carrying into effect or from attempting to 
carry into effect the award made by him, either directly 
or indirectly, in this cause and entered in t}ie records 
of the Workmen’s Compensation Commission for the 
District of Columbia on July 21, 1933, and that any pay¬ 
ments made or attempted to be made under ^aid award 
should not be stayed pending a final hearing of; this cause. 

5. That upon a final hearing of this cause this 
11 Court issue a permanent injunction forever restrain¬ 
ing and enjoining the said defendant, Robert J. 
Hoage, as Deputy Commissioner from carrying into effect 
or attempting to carry into effect, either directly or indi¬ 
rectly, the award made by him in this cause ^nd entered 
in the records of the Workmen’s Compensation Commis¬ 
sion for the District of Columbia on July 21^ 1933, and 
forever staying any and all payments made or ordered to 
be made thereunder. 

6. And for such other and further relief as!the nature 
of the case may require and which to the Cour^ may seem 
just and proper. 

NATIONAL CASUALTY COMPANY, 
By C. H. FRANKLIN, 

Vice-President. 

HENRY I. QUINN, 

AUSTIN F. CANFIELD, 

Attorneys for Plaintiff. 

County of Cook, 

A * 

State of Illinois , ss: 

C. H. Franklin being first duly sworn deposes and says 
that he is the Vice Pres, of the plaintiff herein, and that 
ho is authorized to and does make this affidavitj for and on 
behalf of said plaintiff; that the matters and f^cts therein 
stated of his own knowledge are true and those stated upon 
information and belief he believes to be true. 

C. H. FRANKjLIN, 

Vice-President. 
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Subscribed and sworn to before me this 9th day of Au¬ 
gust, 1933. 

[seal.] H. L. HART, 

Notary Public. 

My commission expires May 25, 1935. 
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Exhibit “A.” 


District of Columbia Workmen’s Compensation Act. 


Office of Deputy Commissioner, Washington, D. C. 


Claim for Compensation in Death Case by Widow and/or 
Children Under the Age of Eighteen. 


I hereby make claim for compensation arising out of the 
death of Harry Vass who died on January 17, 1933, at Gal- 
linger Hospital, as a result of injury sustained on August 
31, 1932, at 4701 Connecticut Avenue, N. W., in the employ 
of Pauline Velati Beyer whose address is 620 Ninth Street, 
N. W. Deceased left the following children who were under 
18 years of age at the time of his death: 


Names 

Doris M. Vass. 
Harry Vass, Jr. 

* 7 


Date of birth 

April 19, 1923 
February 24,1926 


These questions should be answered where the widow is 
claiming compensation: 

Widow was born on August 29,1904 at Washington, D. C. 

Widow was married to the deceased on September 18, 
1922 at Baltimore, Maryland, (place where married); by 
James R. L. Diggs, (Name or title of person performing 
ceremony). 

Last physician or hospital: Gallinger Hospital. 

Name of undertaker: Edward W. Bundy; Address: 621 
Florida Ave., N. W. 

Amount of undertaker’s bill: $261.00; Amount paid, if 
any, $261.00. 

By whom paid: Joseph P. Vass, 1714 New Jersey Avenue. 

Dated this 8th day of March, 193,2. 

(Signed) VERNETA E. VASS, 

(Address:) 3020 Stanton Road , S. E . 
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* 

Affidavit. | 

City of Washington, 

Dist. of Columbia , ss: 

On this StJi day of March, A. D. 1932, personally ap¬ 
peared before me the above named Verneta Vas£ and made 
oath that the answers by her above named and subscribed 
are true. 

(Signed) HELEN R. SASSCER^ 

[seal.] Notary Public , Zf. C ., 

637 Woodward Bldg . 

13 Exhibit “B”. | 

, 

District of Columbia Workmen’s Compensation Act. 
Office of Deputy Commissioner, Washingtoij, D. C. 

i 

Answer of Employer or Insurance Carrier to pinployee’s 

Claim for Compensation. 

Harry V ass, Claimant, 

vs. | 

Pauline V. Beyer, Employer; Continental C^s. Co., In¬ 
surance Carrier. 

The employer or insurance carrier above naihed for an¬ 
swer to the claim respectfully shows: 

1. It is denied that claimant sustained an injury on or 
about the date set forth in the claim. 

i 

2. It is admitted that both the employer anp employee 
were subject to the District of Columbia Workmen’s Com¬ 
pensation Act at the time of the alleged injury.! 

3. It is admitted that the relationship of enjployer and 
employee existed at the time of the injury. 

4. It is admitted that at the time of the alleged injury 
the employee was performing service growing; out of and 
incidental to his employment. 

5. It is admitted that due notice of injury wajs given em¬ 
ployer. 

6. It is denied that claimant was permanen Iv disabled 
to the extent stated in claim. 

7. It is denied that claimant was temporarily disabled 
for the period stated in claim. 
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8. It is admitted that the rate of wages as set forth in 
claim is correct. 

(Signed) CONTINENTAL CASUALTY CO., 
By P. L. DEMAREST. 

14 Note. —The employer or insurance carrier should 

answer the claim within ten days from the date that a 
copy of it is served upon him. The original answer should 
be mailed to the deputy commissioner and a copy thereof 
served upon the claimant either personally or by mailing 
to the address in the claim. 


Exhibit “D”. 


United States Employees Compensation Commission, 
District of Columbia Compensation District. 

Case No. 4758-2. 

In the Matter of the Claim for Compensation under the 
District of Columbia Workmen’s Compensation Act. 

Mrs. Verneta E. Vass, Claimant, 


vs. 

Mrs. Pauline V. Beyer, Employer; National Casualty 

Company, Insurance Carrier. 

Compensation Order. Award of Compensation. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary and a hear¬ 
ing having been duly held in conformity with law, the 
Deputy Commissioner makes the following 

Findings of Fact. 

That oh the thirty-first day of August, 1932, Harry 
Vass, hereinafter referred to as ‘ 4 employee”, was in the 
employ of the employer above named, whose address is 
1223 Connecticut Avenue, N. W., Washington, District of 
Columbia ; that the employer was subject to the provisions 
of an Act of Congress approved May 17, 1928, entitled 4 ‘An 
Act to provide compensation for disability or death result¬ 
ing from injury to employees in certairi employments in 
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the District of Columbia, and for other purposes”; 

15 that the liability of the employer for compensation 

under said Act was insured by the National Cas¬ 
ualty Company; that on said day the employee herein, 
while in the employ of the employer above named as a 
houseman in an apartment house at 4701 Connecticut Ave¬ 
nue, N. W., Washington, D. C., sustained personal injury 
which arose out of and occurred in the course of his employ¬ 
ment and resulted in his disability and subsequently in his 
death on January 17, 1933; that while so employed, the em¬ 
ployee was engaged in cleaning the incinerator in the base¬ 
ment of the said building where he had been burking trash 
during the morning hours; that about one or two o’clock 
in the afternoon of the said day, a repair man whs making 
repairs on the refrigerating plant in the said building; 
that the frigidaire equipment was located in a rj>om about 
20 x 30 feet which was not provided with outside windows 
but which was provided with a door and ventilators open¬ 
ing into a hall; that sulphur dioxide gas was escaping from 
the room in which the frigidaire equipment was located, 
through the ventilators and doors into the halls; that an 
expert toxicologist testified that sulphur dioxide gas is 
an irritating gas; that the escaping sulphur dioxide gas 
was so dense that the repair man could not stay in the 
room while he was making the repairs even though he was 
wearing a gas mask, and he was frequently forced to go 
outside for fresh air; that the elevator operator likewise 
was unable to stay inside the building and he went to an 
open door at the end of the hall where he could get fresh 
ail'* and such gas as he was exposed to made his iyes water 
and irritated /his throat for the rest of the day; that the 
employee herein, while cleaning the incinerator jwhich was 
located in a room which opened on to the hall into which 
the gas was escaping, was seen by the elevator operator to 

be leaving the incinerator room with a fjowel over 

16 his face, and as he passed the elevator operator he 

stated, referring to the sulphur dioxide gas which 

permeated the air, “This is getting too strong for me. 
I can’t stand this any longer. It has got too mud) for me”; 
that the employee went outside of the building, wliere about 
five minutes later he was found lying on the ground in an 
unconscious condition and breathing heavily; thgjt the Fire 
Rescue Squad was called and, by the use of an inhalator, 
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administered oxygen to the employee; that Dr. James 
Thompson \Vas called and he found the employee lying in 
a recumbent position with the Fire Rescue Squad admin¬ 
istering oxygen to him; that Dr. Thompson suggested the 
removal of the employee to Emergency Hospital, Wash¬ 
ington, D. C.; that the employee was taken to the said hos¬ 
pital in an ambulance; that on the way to the hospital the 
employee showed some evidence of regaining conscious¬ 
ness; that at the said hospital the employee was found to 
be suffering from an irritation of the mucus membrane of 
the upper respiratory tract including the larynx and phar¬ 
ynx; that, after remaining in the hospital for the rest of 
the day, the employee was discharged with instructions to 
go home and to come back the next day if he still felt any 
evil effects from the gas; that on September 2, 1932, the 
employer’s physician examined the employee and said ex¬ 
amination disclosed that the employee was suffering in 
the upper respiratory tract from temporary residuals due 
to inhalation of the said gas; that on September 3, 4, and 
5, 1932, the said physician again examined the employee 
and found continuing irritation of the upper respiratory 
tract as a result of exposure to sulphur dioxide gas; that 
on September 5, 1932, the said physician again hospitalized 
the employee at Emergency Hospital, Washington, D. C.; 
that the physician against examined the employee on Sep¬ 
tember 5, G, and 7, and found that the only evidence of 
injury was the aforesaid irritation; that on September 
7,1932, an X-ray picture was taken of the employee’s 
17 chest; that the said X-ray picture showed no active 
disease of the lungs, heart, great vessels or pleurae; 
that on September 8, 1932, the employee was still suffering 
from marked hoarseness which persisted; that on Septem¬ 
ber 9, 1932, the employee was examined by a doctor of in¬ 
ternal medicine; that the said doctor of internal medicine 
diagnosed the employee’s condition as “An irritative le¬ 
sion of tlie upper respiratory tract, namely, the pharynx, 
larynx, and trachea due to exposure to sulphur dioxide 
gas,” and stated that “There is no evidence either by phy¬ 
sical examination or X-ray of any disease of the lung 
parenchyma”; that the employee was again examined by 
the employer’s physician on September 9 and on Septem¬ 
ber 12; that during this period of hospitalization the em¬ 
ployee was treated for the aforesaid irritation; that the 
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working diagnosis of the said hospital during this period 
of hospitalization showed laryngitis and trachitis follow¬ 
ing exposure to sulphur dioxide gas; that the final diag¬ 
nosis was the same; that the employee was discharged from 
the hospital on September 12; that the employe:-’s physi¬ 
cian treated the employee for the aforesaid irritation of 
the respiratory tract on September 16, 20, 22, and 30; 
that on October 4, 1932, the employee was discharged by 
the employer’s physician as able to resume his work, al¬ 
though the employee was still complaining of a enough and 
some soreness in the upper respiratory tract; that on 
October 24, 193.9, the attending physician again examined 
the employee and found him to be still suffering from irri¬ 
tation of the pharynx; that on October 26, 1932, the em¬ 
ployee was again examined by the doctor of internal medi¬ 
cine, who recommended that the employee be examined 
by a nose and throat specialist; that on October 28, 1932, 
the employee was referred to a nose and throat specialist, 
who made a diagnosis of chronic pharyngitis and 
18 laryngitis; that the nose and throat specialist testi¬ 
fied that inasmuch as he could find no reason for the 
said condition in the employee himself, he concluded that 
the said condition was probably due to some external thing; 
that the nose and throat specialist testified that jf the em¬ 
ployee had been exposed to a highly irritating ga$ for quite 
a while, such exposure could have produced the condition 
which he found; that the employee was exposed to and had 
inhaled sulphur dioxide gas, which gas an expert testified 
was a highly irritating gas; that the nose and throat spe¬ 
cialist testified that if the employee had got the sai^e amount 
of gas in his lungs that he had got in his throat, jif it were 
the cause of the condition of the throat, it could halve caused 
the same condition in his lungs; that on December 1, 1932, 
the employee was again sent to Emergency Hospital, where 
lie complained of having suffered pains in the chest, sore 
throat and a cough for about a week; that his disability at 
that time was diagnosed as la grippe; that on December 3, 
1932, the employee was referred to Gallinger Hospital, 
Washington, D. C., where examination revealed a history 
of loss of weight and increased fatigability, following the 
accident described as exposure to sulphur dioxide gas on 
the 31st day of August, 1932, and that since such! exposure 
the employee noticed that he tired more easily, had fre- 
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quent colds, and that following these symptoms, he had an 
acute flare-up on December 1, 1932, which was diagnosed 
at Emergency Hospital as la grippe; that on December 3, 
1932, it was further found that the employee had a fever 
of rapidly rising rate, involvement of the lower lobe of 
the right lung; that the working diagnosis of Gallinger 
Hospital oh December 3 was pneumonia with pleurisy, and 
the final diagnosis was lung abscess at the right base; that 
X-ray pictures taken on December 8, 1932, showed evidence 
of a circumscribed area of increased densitv about two 
inches in diameter in the region of the right base of the 
right lower lobe of the lung with some consolidation 
19 around it; that at Gallinger Hospital the condition 
of the employee showed moderate improvement up 
to a few days prior to January 9, 1933; that on January 
9, 1933, the employee developed a chill and elevation of 
temperature; that the employee grew progressively worse 
and on January 15, 1933, his condition was diagnosed as 
lobar pneumonia; that the employee died on January 17, 
1933; that the cause of death was lobar pneumonia. That 
the employee, prior to August 31, 1932, had been in good 
health and able to perform his duties as houseman and was 
otherwise apparently a strong, healthy man, but subse¬ 
quent to the exposure to sulphur dioxide gas on August 
31, 193?, as described above, the employee suffered con¬ 
tinual irritation to the respiratory passages as a result 
thereof which disabled him for work during part of the 
time between his exposure thereto and his subsequent death 
on January 17, 1933, so that the employee had at no time 
fully recovered from the disability caused by the exposure; 
that there is a causal connection between the exposure to 
Ihe irritating gas, described as sulphur dioxide, on August 
31, 1932, and the employee’s death by reason of a lung ab¬ 
scess and pneumonia on January 17, 1933, the said death 
having been the culmination of a series of pathological con¬ 
ditions connected with a- relating back to the exposure to 
the said gas on August 31, 1932; that there was no inter¬ 
vening and independent cause, between August 31, 1932, 
and January 17, 1933, to which the death of the employee 
may be attributed. 

That the wage of the employee at the time of the injury 
was $60.00 per month; that the average weekly wage of the 
employee was $13.85; that the rate of compensation to 
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which the employee was entitled was $9.23 per week; that 
compensation was paid to the employee for temporary total 
disability sufferred as a result of his injury for a period 
of 5 4/7 weeks, at the rate of $9.23 per we^k, amount- 

20 ing to $51.42, and for which the employer and insur¬ 
ance carrier are entitled to take full credit; that 

Verneta E. Vass, who was born on August 29, ^.904, is the 
surviving wife of the employee, and as such sh^ is entitled 
to compensation at the rate of 35% of the average weekly 
wage, or $4.85 per week; that Doris M. Vass, who was born 
April 19, 1923, and Harry Vass, Jr., who was bclrn on Feb¬ 
ruary 24, 1926, are the surviving minor childrenj of the em¬ 
ployee, and as such are entitled to compensation at the rate 
of 10% each of the average weekly wage, or $1.3$5 each per 
week; that Verneta E. Vass, claimant herein, is ithe mother 
and natural guardian of the said children and as such, she 
is entitled to compensation in their behalf; that the total 
amount of compensation to which the claimant i^ entitled in 
her own behalf and in behalf of the above name$ surviving 
minor children is $7.62 per week; that compensation has 
accrued from January 17, 1933, to and including July 17, 
1933, a period of 26 weeks, at the rate of $7.6^ per week, 
amounting to $198.12 which amount is due ajid payable 
forthwith; that Joseph Vass, whose address i$ 1714 New 
Jersey Avenue, N. W., is the surviving father of the em¬ 
ployee; that he has paid burial expenses in behalf of the 
employee, and is entitled to reimbursement in the sum of 
$200.00; that Attorneys Louis O. Hodges, Jr.^ and Karl 
Kindleberger rendered legal services in behalf of the claim¬ 
ant, and for such services their joint fee is approved as 
reasonable in the amount or $100.00. 

Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Award. 

That the employer, Mrs. Pauline V. Beyer, gnd the in¬ 
surance carrier, National Casualty Company, shall pay to 
Verneta E. Vass, the claimant herein, compensation in her 
own behalf and in behalf of the surviving minor 

21 children of the employee from January 1933, to 
and including July 17, 1933, a period of 2$ weeks, at 

the rate of $7.62 per week, amounting to $198.12, which 

2—6170a 
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amount is due and shall be paid forthwith; shall continue 
to pay compensation to the claimant herein in her own be¬ 
half and in behalf of the two surviving minor children of 
the employee at the rate of $7.62 per week, beginning July 
18, 1933, payable every two weeks, until further order of 
the Deputy Commissioner; shall pay to Joseph Vass as 
reimbursement for moneys expended by him in the payment 
of burial expenses rendered in behalf of the employee the 
sum of $200; and shall pay to Attorneys Louis 0. Hodges, 
Jr., and Karl Kindieberger jointly for legal services ren¬ 
dered in behalf of the claimant the sum of $100.00 which 
amount shall constitute a lien upon and shall be paid out 
of the unpaid installments of compensation to which the 
claimant is entitled. 

Given under my hand at Washington, D. C., this 21st 
day of July, 1933. 

R. J. HOAGE, 

Deputy Commissioner, 
District of Columbia, 
Compensation District. 

Order Allowing Intervention of Verneta E. Vass as Party 

Defendant. 

Filed August 28, 1933. 

*#*•*•* 

Upon consideration of the petition of Verneta E. Vass 
for leave to intervene as a party defendant in the above- 
entitled cause, and it appearing that the plaintiff: herein 
consents that she be allowed to so intervene, it is by the 
Court this 28th day of August, 1933, 

Ordered that the said Verneta E. Vass be, and she hereby 
is, allowed to intervene herein as a party defendant. 

DANIEL W. O’DONOGHUE, 

Justice. 

O. K. Canfield. 

22 Motion to Dismiss Bill For Injunction. 

Filed September 7, 1933. 
####### 

Now comes the defendant, Robert J. Hoage, deputy com¬ 
missioner, United States Employees’ Compensation Com- 
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mission, by his attorneys, and the intervening defendant, 
Verneta E. Vass, by her attorneys, and move this Honor¬ 
able Court to dismiss the bill of complaint filed herein for 
the following reasons, to wit: 

1. That the bill of complaint filed herein does not state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 

2. That the bill of complaint contemplates th^t this Hon¬ 
orable Court will reweigh the evidence presented before 
the deputy commissioner to determine the preponderance 
thereof in its review to ascertain whether the compensa¬ 
tion order complained of is in accordance with law; that 
the findings of fact in said compensation order are sup¬ 
ported by competent evidence in the transcrijpt of testi¬ 
mony, made a part of the bill of complaint as plaintiff’s 
exhibit “C”, and, therefore, under the law sai^ findings of 
the deputy commissioner in said compensation qrder should 
be regarded as final and conclusive. 

3. That the bill of complaint, including the transcript of 
testimony made a part thereof, shows that there was a 
causal connection between the employee’s exposure to 
sulphur dioxide gas on August 31,1932, and hiq subsequent 
death by reason of a lung abscess and pneumonia on Janu¬ 
ary 17, 1933, as stated in the compensation order com¬ 
plained of in the bill, and made a part thereof as plaintiff’s 
exhibit 44 D ”. 

4. That the bill of complaint, and exhibits thereto an¬ 
nexed, shows that the findings of fact and ayrard of the 
deputy commissioner, as contained in the c 
order complained of in the bill, are otherwise ii 

with law. 

23 5. For such other good and sufficient reasons as 

may be shown. 

LEO. A. ROVER, 

United States Attorney. 
JOHN J. WILSON, 

Assistant United States Attorney, 
Attorneys for Defendant R. J. Hoage. 
LOUIS 0. HODGES, 

KARL KINDLEBfEROER, 
Attorneys for Defendant Vernetd E. Vass. 


compensation 
i accordance 
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Copy of motion to dismiss, with point & authorities & 
customary notice received on this date, Sept. 7, 1933. 

BURKART & QUINN, 

AUSTIN F. CANFIELD, 

H. R. S., 

Attorneys for Plf. 
Memorandum of Court . 

Filed October 12, 1933. 


The defendant and the intervener have moved to dismiss 
the bill of complaint. 

The parties agreed that the only question is whether 
there is substantial evidence in the record to support the 
findings of the Deputy Commissioner. 

The matter was thoroughly argued and has been covered 
in elaborate briefs. I have read the briefs and the testi¬ 
mony taken before the Commissioner. 

There was a sharp conflict of testimony before the Com¬ 
missioner. The Insurance Company introduced two ex¬ 
perts of national prominence upon whose testimony the 
Deputy Commissioner might have taken the other view. 

But the record also shows substantial testimony to sup¬ 
port the findings which the Commissioner made. 

24 In my opinion these findings show that the death 
of Harry Yass was the result of the gassing suffered 
by him on August 31, 1932. The parties agree that the 
gassing was sustained in the course of Vass’ employment 
and that that accident was one arising out of his employ¬ 
ment. The only dispute is as to the causal connection of 
the gassing with the death. 

Having Reached the conclusion that the Commissioner’s 
findings are supported by substantial evidence the motion 
to dismiss must be granted. 

October 12,1933. 

JESSE C. ADKINS, 

Justice . 


Final Decree. 


Filed October 16, 1933. 

This cause comes on to be heard at this term on the mo¬ 
tion of the defendant, Robert J. Hoage, and upon motion 
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of the intervening defendant, Verneta E. Vass, to dismiss; 
and, thereupon, upon consideration thereof, it is by the 
Court this 16th day of October, 1933, 

Adjudged, ordered, and decreed that the bijll of com¬ 
plaint filed in this cause be and the same is Ijereby dis¬ 
missed. 

It is further ordered that all costs which shall be taxed 
and assessed by the Clerk of this Court shall be paid by 
the plaintiff. 

JESSE C. ADKINS, 

Justice. 

From the foregoing decree the plaintiff in open court 
notes an appeal to the Court of Appeals of the District 
of Columbia, which appeal is hereby allowed and the 
amount of the bond for costs is hereby fixed at One 
25 Hundred ($100) Dollars, or $50.00 cash dep. in lieu 
thereof. 

JESSE C. ADKINS, 

Justice. 

Memorandum. 

October 30, 1933.—$50 deposit by National Casualty Co. 
in lieu of bond on appeal. 

Stipulation. 

Filed November 3, 1933. 

# * * • # # # 

It is hereby stipulated by and between the parties to the 
above entitled cause that the transcript of testimony taken 
before the Deputy Commissioner Hoage, filed id this cause 
as Exhibit “C” shall be by agreement of the parties hereto 
reduced to a statement of evidence. The stipulation is 
entered into because the transcript contains a great deal 
of matter not necessary to the record on appeal. 

HENRY I. QUINN, 

AUSTIN F. CANFIELD, 

Attorneys for plaintiff. 

J. J. WILSON, | 

Attorney for Defendant Hoage. 
KARL KINDLEBERQER, 
LOUIS O. HODGES, 

. Attorneys for Intervener Fass. 
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Memorandum. 

January 15, 1934.—Order of Court of Appeals extending 
time for filing transcript of record to and including Febru¬ 
ary 12, 1934. 

26 Assignment of Errors. 

Filed Feb. 6, 1934. 

#••••#* 

Comes now the plaintiff in the above entitled cause and 
assigns the following errors committed by the Court in 
the hearing of the above entitled cause: 

1. The Court erred in sustaining the motions of the de¬ 
fendant, Robert J. Hoage, and the intervener, Verneta E. 
Vass, to dismiss the Bill of Complaint. 

2. The Court erred in dismissing the Bill of Complaint. 

3. The Court erred in holding that there was sufficient 
evidence before the defendant Hoage at the Hearing before 
mentioned to sustain the findings of fact and award made 
by him. 

HENRY I. QUINN, 

AUSTIN F. CANFIELD, 

Attorneys for Plaintiff. 

Service of copy of the foregoing assignment of errors 
acknowledged this 6 day of February, 1934. 

1 * LOUIS 0. HODGES, Jr., 

KARL, KINDLEBERGER, 

Attorneys for Intervener. 
JOHN J. WILSON, 

Attorney for Defendant Hoage. 

Memoranda. 

February 13, 1934.—Order of Court of Appeals further 
extending time to filed transcript of record to, and includ¬ 
ing, February 23, 1934. 

Statement of Evidence filed. 
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27 Designation of Record. 

Filed November 3, 1933. 

##**•** 

To Frank E. Cunningham, Clerk, 

Supreme Court of the District of Columbia! 

i 

The plaintiff, National Casualty Company, having per¬ 
fected the appeal to the Court of Appeals for the District 
of Columbia, hereby requests the Clerk of th£ Supreme 
Court of District of Columbia to prepare a transcript of 
record of the above entitled cause to consist of and include 
the following papers, documents and proceedings, namely: 

1. Bill of Complaint. 

2. Order allowing Yerneta E. Vass to intervene. 

3. Motion of the defendant Hoage to dismiss. 

4. Motion of the Intervener to dismiss. 

5. Memorandum opinion of Adkins, J. 

6. Final decree dismissing bill of complaint ^nd noting 
appeal to the Court of Appeals. 

7. Appeal bond filed. 

8. Reduced statement of evidence. 

9. Stipulation of parties hereto that the transcript of 
evidence taken before the Deputy Commissioner may be 
reduced in the nature of a statement of evident. 

10. Assignment of Errors. 

11. This designation. 

HENRY I. QUINN, j 
AUSTIN F. CANFIELD, 

I 

Attorneys for Plaintiff. 

I 

28 Service of copy of the foregoing designation of 
record acknowledged this 3rd day of November, 1933. 

J. J. WILSON, 

Attorney for Defendant Hoage. 
KARL KINDLEBERGER, 
LOUIS 0. HODGES, j 

Attorneys for Intervener. 
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29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 28, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 56086 in Equity, wherein National 
Casualty Company, a corporation, is Plaintiff and Robert 
J. Hoage, U. S. Employees Compensation Commissioner for 
the District of Columbia, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 23rd day of February, 1934. 

[Seal Supreme Court of the District of Columbia.] 

1 FRANK E. CUNNINGHAM, 

Clerk. 

30 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 56,086. 

National Casualty Company, a Corporation, Plaintiff, 


vs. 

Robert J. Hoage, Deputy Commissioner for the District of 
Columbia, United States Employees’ Compensation Com¬ 
mission, and Verneta E. Yass, Intervenor, Defendants. 

Stipulation. 

It is hereby stipulated by and between Counsel for the 
respective parties hereto that the following is the substance 
of the testimony adduced at the Hearing before the Deputy 
Commissioner, Robert J. Hoage, and contains all the facts 
and matters in the nature of a statement of evidence for 
the purpose of presenting the questions raised in the Court 
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of Appeals for the District of Columbia at the Hearing on 
appeal of this cause. 

The Deputy Commissioner: You (Mr. Canfield) deny 
there was an injury within the meaning of the District of 
Columbia Workmen’s Compensation Act? 

Mr. Canfield: That is correct * * * 

The Deputy Commissioner: Now, as I understand it, you 
are claiming compensation for this beneficiary on the basis 
of death due to exposure to or inhalation of a noxious gas? 

Mr. Hodges: It is admitted by stipulation that it was sul¬ 
phur dioxide gas * * *. 

The Deputy Commissioner: Your denial is thaf the claim¬ 
ant sustained an injury arising out of and in the course of 
his employment? 

Mr. Canfield: That is correct. 

The Deputy Commissioner: That is the only Issue then. 
Confine your examination to the one question. 

31 The employer contends that there was no causal 
connection between the exposure to the ^0 2 gas on 
August 31, and the death of the employee of January 17, 
1933. i 

Summary of Testimony. 

The witness, Fred Craney, the elevator operator at the 
apartment house, testified that he was an elevator operator 
in the building; that between one and two o’clockjon August 
31, a mechanic came to repair the Frigidaire Equipment, 
which was located in the basement of the apartment build¬ 
ing; that at that time Vass, who was employed as a hall 
man at the apartment house at 4701 Conn. Ave., N. W., was 
working in the incinerator place, cleaning out tl^e incinera¬ 
tor. The room in which the Frigidaire machines were lo¬ 
cated was a pretty large room, about twenty by thirty feet, 
without windows but having ventilators on one side; that 
said room is located about thirty feet from the Incinerator 
room where Harry Vass was working cleaning out the ashes 
from the incinerator; that when the door to the incin¬ 
erator is open it causes a suction to go up the incinerator; 
that he had the door to the incinerator open; Chaney testi¬ 
fied he smelt gas and upon smelling it went ardund to the 
other side; this was about two o ’clock; that there was much 
gas in there at the time; they couldn’t stay there j; the whole 
hall was full; that the mechanic fixing the Frigidaire, in 
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order to keep from being subjected to the gas wore a mask, 
but that he could not stay in there more than five minutes; 
that the gas was dense in the hallway, and nobody could go 
through the basement; that he, Cranev, stood outside by 
the door to 'that he could get some fresh air; he could not 
stay inside long; that when he went in to his car Vass came 
out and said: “This gas is getting too strong for me;” and 
Vass then walked to the outside: 

By Mr. Hodges: 

Q. How long was that- A. (interposing:) I think 

about two o’clock. 

By the Deputy Commissioner: 

Q. That is when you first saw him? A. Yes. 


By Mr. Hodges: 

Q. And what time was it, do you think, when he came out 
of that room? A. Well, I had not been around there, 
32 I guess, in fact, where he was over ten minutes be¬ 
fore he came out. 

Q. He was back there ten minutes that you know of? A. 
That is to my knowing; he was there a long time before 
that. 

Q. He was there a long time before that, but you know he 
was there ten minutes? A. Yes. 

Q. And you could not stay in there ten minutes? A. No, 
no. 

Q. Now while you were standing outside at this outside 
door, vou said that Harrv Vass came outside. A. He came 
out; he had a towel wrapped around his face. 

Q. What did he say? A. He said: “I can’t stand this 
any longeir. It has got too much for me”, and he went 
outside and I came on in and answered a call on the ele¬ 
vator:” 

that it was about five minutes later that Craney saw Vass 
lying on his back on the ground outside, breathing pretty 
heavy and unconscious; and that someone called the fire 
rescue squad. Craney testified that he never noticed the 
deceased coughing prior to that time; that when Vass re¬ 
turned to work later his condition seemed to be very weak, 
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and he lost his voice; that he did not think he Was able to 
perform his usual duties as well as before. Orkney testi¬ 
fied further that the incinerator room was separated from 
the store room in which the Frigidaire equipment kvas main¬ 
tained by a solid brick wall. There were no doors or win¬ 
dows in this wall. That the gas escaped through the vents 
into the corridor about six feet in width and travelled down 
towards the end of the corridor, which lead inf}o another 
corridor having a strong draft of air from a dopr leading 
to the outside near the garage; that the doors of the incin¬ 
erator were where he would be cleaning and that there was 
no ventilation in the incinerator room. He testified further 
that he had gone down the elevator and smelled the 
33 gas, but he did not stay there long. He kvas going- 
back and forth to the basement, and that it was a hot 
day; that the gas had no effect on him at that time except to 
make his eyes run water. (R. 40.) On that night his throat 
was hoarse and irritated from the gas, but that Jie was all 
right the next day; he did not have to lie down as a result of 
the effects nor did it smother him in any way at tihe time of 
the exposure; that the gas had filled the corridor and he was 
able to walk from one end to the other; that -\vhen Vass 
came out of the incinerator room with the towel wrapped 
around his face he was able to walk; this witness did not 
observe any difficulty so far as Vass’ ability tq walk was 
concerned; he watched him go out of the door anti then lost 
track of him. The witness was asked if he kne\| how long 
Vass had been in the incinerator room as follow^: 

The Deputy Commissioner: You know how lqng he had 
been in there? 

A. No. sir. 

The witness further testified that it was a very hot day that 
day, and was very hot downstairs. The witness further testi¬ 
fied concerning the draft on that day and in answer to the 
question by the Commissioner on page fifty of the record, 
it appears that the witness did not know whic^h way the 
draft was blowing on that day, but that usually the draft 
came in from the outside door back towards the incinerator 
room; and that the suction of the incinerator tloor being 
open draws the draft into the incinerator room] The wit¬ 
ness further testified that he could not stay ther^ long—two 
or three minutes. He was asked whether or not he could 
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stay two or three minutes without ill effect, and stated he 
judged he could stay two or three minutes because he was 
smoking a pipe, and did not get much of the gas. Finally 
in answer tq the question by the Commissioner he stated he 
could stay ohe or two minutes each time. He further stated 
that the gas was heaviest at the end of the corridor near the 
incinerator room. 

Bv Mr. Canfield: 

Q. Do you know that there was any draft coming back 
toward the incinerator room from this corridor? A. Well, 
that particular day, I didn’t notice that; the whole base¬ 
ment was full of it. I brought several people downstairs, 
tenants, and they asked me to bring them back; they could 
not go through the basement. 

34 The next witness called by the claimant, Dr. Wil¬ 
liam H. Jenkins, a prominent nose and throat special¬ 
ist in the District of Columbia, who testified he examined 
Harry Vass on October 28,1932. The Doctor had a history 
from inhalation of irritating gas some months previous. 
The doctor made a diagnosis of the case as chronic pharyn¬ 
gitis and laryngitis. Pharyngitis was interpreted by him to 
be an inflammation of the pharynx or wall of the throat, and 
laryngitis an inflammation of the wall of the throat which 
effects the voice. Mr. Hodges then asked his own witness 
whether or not the condition as he found it would induce or 
cause bronchitis or trachitis. In answer to that question his 
witness stated he did not see the traches at all and could 
not see the bronchii; that he did not give any treatments 
but just made the examination. The Commissioner then 
asked whether or not there was any connection between the 
occupation or exposure and the condition found by the doc¬ 
tor. The doctor stated he could find no reason for it in the 
nose where he would be most apt to find it, and he could find 
no reason for the condition in the patient himself. He 
stated further that certain other conditions such as the 
stomach, phlegm, and infection sometimes caused that con¬ 
dition to be present. With the history he got his conclusion 
was that some external thing caused the condition. Mr. 
Hodges asked him if he was familiar with sulphur dioxide, 
to which the witness replied he was not. He was then asked 
if sulphur dioxide being an irritating gas, and the patient 
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was subjected to a pretty good quantity of it whether or not 
that would have caused the trouble, to which the vritness re¬ 
plied, it would seem quite possible. Mr. Hodges then asked 
the witness the following question: 


Q. Now, Doctor, would that be what you would 
liminary infection? A. I would not call it an infecf 
Q. You would not call it an infection? A 
(R. 57.) 


all a pre- 
tion. 

No, sir. 


In answer to the question by the Deputy Commissioner as 
to whether or not the particular gas in question \^as irritat¬ 
ing to the respiratory tract, the witness stated he did not 
know. He stated further in answer to a question by the 
Commissioner that if the patient were exposed for quite a 
while to this gas it could produce the condition. Whereupon 
the following happened: 

35 Mr. Hodges: Doctor, would this condition on, say 
October 28, 1932, have been apt to lead to iny condi¬ 
tion in the lungs such as labor pneumonia? A. Not that con¬ 
dition. I mean my thought is it would not lead to pneu¬ 
monia. 

Q. Might it cause, being an irritating gas, migfyt it cause 
a secondary irritation in the lungs or further dc)wn in the 
bronchial tubes ? A. I would not think that the thifoat would 
be a cause of infection for a lung infection.” (R, 59.) 

Q. If he had been subjected to a gas, if it hacf irritated 
his throat in that respect, would that gas also hav^ probably 
irritated his larynx or bronchial tubes, and his trachea 
tube? A. Mucous membrane is practically the saine, and if 
he got the same amount in his lungs, as he did in |iis throat, 
you would naturally expect to get about the same action. 

The witness testified further he did not find any irritated 
condition of the lungs because he could not see d^wn there, 
and his examination was confined to the throat. ! 

By Mr. Hodges: 

. 

Q. If this irritation of his throat you saw had b^en caused 
by being subjected to an irritating gas, would that irritation 
also possibly have caused an irritation in his lungs and 
bronchial tubes, or his tract, or could it have donte it? A. I 
should say that if he had the same amount in his lungs that 
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he had gotten in his throat, it could have caused it in his 
lungs. 

The doctor testified in cross-examination that he was not 
familiar with gas cases of this particualr type. The doctor 
was then asked the following question by Mr. Canfield. 
(R. 60.) 

Q. Did you or not say this, Doctor, substantially, I could 
not get your exact words. That condition as I found it 
would not lead to lobar pneumonia. A. I do not think it 
would. 

36 On cross-examination bv Mr. Canfield he was asked 

w 

that if the condition of the throat “were due to the 
exposure of gas, would you not expect to find a residual 
condition, or a conglomeration? 

A. I don’t know just what you mean. What it was, there, 
was almost an edematous condition. 

Q. Was there any residuary there? A. Well, that is what 
I call a residuary condition. 

Q. Would you consider that dated back two months? A. 
I don’t know. 

Q. Do you feel that it probably could? A. Yes. 

Q. Had you ever seen a case like that before, Doctor? A. 
Never have.” 

He was -asked if he found inflammation of the mucous 
membrane to which he replied, “The mucous membrane was 
but little different in that it was a sort of swollen ed-matous; 
that is watery-like, red.” 

The doctor further stated that the irritation he found in 
the throat might be due to a fairly limited number of other 
things; he testified further that intestinal toxema, absorp¬ 
tion of poison from the intestines, or possibly a long stand¬ 
ing luetic condition might have caused the inflammation of 
the throat, although he found no nasal discharge. He testi¬ 
fied further he found no ulcers or lesions in the throat. 

The next witness called was Captain John L. Werheim, 
of the Fire Rescue Squad, who testified in substance that 
they were ordered out at 2:16 P. M., August 31, and went 
to the apartment where they found a colored man in the 
rear. His record in this case was read into the transcript of 
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testimony and showed that they left at 2:16 and were back 
at their station at 3:09; that they treated Harry Mass, who 
was overcome by fumes of SO-; that they used the inhala- 
tor for thirty minutes, applied hot water bottles, blankets 
and placed the patient on a stretcher; that the patient was 
in a semi-conscious condition when they ar rived J (R. 66.) 
That the witness contacted the hospital for the ambulance, 
but does not know what time it arrived; that previous to 
this he had had only one sulphur dioxide case ^nd in that 
case the person was overcome by the gas. Wheh the Fire 
Rescue Squad left the patient he had apparently cjome about 
some and Dr. Thompson was transferring hirii into the 
Emergency Hospital ambulance apparently still in a 
37 coma (R. *68). j 

Dr. Edgar M. McPeak was called by Mr. Hocjges as his 
witness and produced the X-rays taken of Hanj-y Vass at 
Emergency Hospital on Sept. 7, 1932, at the request of Dr. 
Daniels. The history, which he got from the deceased, was 
that deceased had been ill nine days, shortness of breath 
past three days; pain in the upper anterior cheslj on cough¬ 
ing. Dr. McPeake reported on the reading of Ijhe X-rays 
was read into the record as follows: 

‘‘ The examination of chest shows no active disease of the 
lungs, heart, great vessels or pleural.’’ 

The next witness called by Mr. Hodges was Dr. C. V. 
King, of the X-ray department of Gallinger Hospital, who 
produced X-rays of the patient. The X-ray takeit December 
8, 1932, showing evidence “of a circumscribed ^rea of in¬ 
creased density about two inches in diameter injthe region 
of the right base or right lower lobe.” 

The witness interpreted to represent probably an abscess 
with a little consolidation about it representing a little 
pneumonitis, which is an infection. The second X-ray taken 
January 9, showed a little improvement but still jquite a lit¬ 
tle pathology in the right lower lobe. It appeared to be 
quite similar to pneumonia. It was an infectiqn without 
much definite consolidation. The witness testified that the 
cause of the infection shown in the X-rays was d matter of 
opinion—that an infection oft times follows aa irritation 
but whether or not this infection was due to thq irritation 
or not is some question. (R. 77.) 
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The witness stated that an irritation would make a per¬ 
son more susceptible to it. He stated he did not know very 
much about sulphur dioxide cases. The last X-ray taken at 
the bedside of the patient showed a definite consolidation 
involving both lungs representing pneumonia. The Com¬ 
missioner then asked the witness whether or not he had 
determined what the particular infection processes was as 
shown in the X-ray. Whether or not it was from a pneu¬ 
mococcus germ or a streptococcus germ. The witness stated 
he could not determine. 

The next witness produced was Dr. John A. Kelk from 
Gallinger Hospital, who produced the records of that hos¬ 
pital, which were read in part by Mr. Hodges into the 
record. The admission record showed that Harry 
38 Vass was admitted to Gallinger on December 3, 1932, 
at 7:40 P. M. He was diagnosed on admission as 
pneumonia ivith pleurisy. The working diagnosis was 4 4 un¬ 
resolved fight-sided pneumonia.” The final diagnosis 
given was lung abscess in the right base and cause of death 
lobar pneumonia. 

The claimant next called as his witness Dr. James 
Thompson, who testified lie is a graduate of medicine since 
1919 and is a registered physician in Ohio, Pennsylvania, 
and West Virginia, but is not registered to practice in the 
District of Columbia; that he had general internship in 
Cincinnati General Hospital and some special work in Neu¬ 
ro-psychiatry at Hollidaysburg, Penna., in medicine and at 
present is trying to specialize in surgery at Emergency 
Hospital ;j that he was connected with Emergency Hospital 
on August 31, 1932; that at 3:13 P. M. on that date in 
answer to a call lie took the ambulance to an apartment 
house and found Vass lying in a recumbent position with 
the Fire Squad giving his oxygen; that he examined him 
casually; took his pulse, listened to his heart, and the pa¬ 
tient showed signs of coming to consciousness. The Deputy 
Commissioner asked if he was regaining consciousness to 
which the witness replied he probably had gained conscious¬ 
ness ; he did not remember the point exactly; He was taken 
to Emergency Hospital, although he was not sure he be¬ 
lieves he went over the patient’s chest. He remembered 
that the patient had some moist rales in the upper lobes 
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of his chest; both right and left lobe; that hi remained 
there until evening, and he felt pretty good and he wanted 
to go home; he was discharged to return if necessary; that 
they had a history of inhaling SO. gas; that he treated the 
patient for the moist rales and the oedemati.sj condition. 
The Commissioner asked the doctor if that wcfuld be the 
result of an exposure to an irritation or probably the result 
of an infectious process in the lungs to which the witness 
replied it could be both but in this case in his opinion, it 
was caused by inhaling the irritating gas; the witness testi¬ 
fied further that the patient was treated in the emergency 
room and then permitted to go home; he produced the offi¬ 
cial records of Emergency Hospital; those records show a 
second admission to the hospital on the 5th of j September 
and a discharge the 12th of September; ifhe records 
39 further show that the patient was under |the care of 
Dr. Morse and that X-ray pictures wereltaken dur¬ 
ing this period of time. The doctor testified the only treat¬ 
ment he ever gave the patient was that he ordered some 
atrop/dne while he was in the emergency room on the 
first occasion, August 31, 1932, and that is all he knows 
about the case. 

By the Deputy Commissioner: 

Q. Did you treat the Claimant at any time? A. The 
only treatment that I remember ever giving this man was 
that I ordered him some aprop/dn- while he was in the emer¬ 
gency room on the first occasion. 

Q. That is all you know about the case ? A. That is prac- 

ticallv all I know about the case. 

* 

By Mr. Hodges: 

Q. But you diagnosed the case as being a case of bron¬ 
chitis and congestion of the upper lobes of the lungs? A. 
Well, at the time, my opinion was a bronchitis and the 
edema was from some irritating substance or ga^; that was 
my opinion. 

Q. Do you know anything about sulphur dioxide gas? A. 
I do not. I am not qualified to discuss that g^s; it is so 
long since I have had chemistry and so many n^w develop¬ 
ments have taken place in the last ten years. j 

3—6170a 
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Q. Would that condition progress into a lung abscess? 

Mr. Canfield: What condition? 

Mr. Hodges: The condition- 

The Deputy Commissioner (interposing): Bronchitis and 
the edematous condition. Is that what you mean? 

Mr. Hodges: Yes. 

The Witness: In my opinion, in medical science anything 
can happen. 

By Mr. Hodges: 

Q. Would a lung abscess, would that have been the prob¬ 
able result of the condition you found at that time? A. I 
would rather answer it this way if it is suitable to the 
gentlemen concerned: 

40 Th^it this, the inhalation of an irritating substance, 
whatever it may be, may so weaken the lung tissue 
that your resistance to combat disease would make the 
subject liable to be affected with a lung abscess or some 
other disease of the lungs. 

Q. In other words, it could have happened? A. It could 
have happened; it is possible. 

Q. Would it be probable, Doctor? A. Well, I would say 
it would be quite probable. 

By the Deputy Commissioner: 

Q. That is an irritant? A. Yes. 

Q. Do you know whether sulphur dioxide is such an irri¬ 
tant and would produce such results? A. I know sulphur 
dioxide and, when I have smelled of it in the chemical lab¬ 
oratory long ago, I know it is rather an irritating gas, irri¬ 
tating to the mucous membrane and blocks up the passage 
wav. 

On cross-examination the witness was taken over the 
records of the hospital. He was first shown the hospital 
record of Harry Vass covering the period of September 
5 to 12 inclusive. The witness was asked to state the res¬ 
piration of the patient and in answer said one day it was up 
to fifty. The record discloses at this time the doctor was 
reading the pulse of the patient rather than the respiration, 
and after being corrected stated that the pulse ran normal 
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all the way through; that the pulse was normal except at 
the time of admission, it was slightly elevated th^n returned 
to normal and at the time of discharge was slightjly elevated 
again; the temperature according to the witness was nor¬ 
mal or below normal all the time with the exception of the 
first day, but that his temperature as a whole jcould very 
well be treated as a normal temperature (R. 97). He then 
identified from the official records of the hospitalj the exami¬ 
nation of the blood, which showed hemoglobiii 94%, red 
blood cells 5,190,000, white blood cells, 5,100,060, lympho¬ 
cytes, 29%, leucocytes, 68%. 

The witness then further identified from the'official rec¬ 
ords the admission card to Emergency Hospital of 
41 Harry Vass on the first of December 1932, carrying 
a diagnosis of la grippe. The disposition of that 
case as reflected on the card as “to return if necessary”. 
The card further contains this notation, “He complains 
of sore throat, cough and pain in chest, ‘sifice first of 
week’ ”; that he was only in the hospital on tins occasion 
probably a few minutes; that he was again jbrought to 
Emergency Hospital on the third of Decembej" where he 
was seen bv the same doctor who had seen him bn the first. 
The official card showed that the case was diagnosed as 
pleurisy and the patient was transferred to Gallinger Hos¬ 
pital; the card further contains this notation: “patient has 
a cough and complains of severe pain in chest wljiich started 
one week ago.” On this occasion the temperature was 
101, pulse 102, respiration 30; on the first his temperature 
was 99, pulse 102, respiration 22. 

The witness testified this was the first case of an injury 
from S0 2 he had ever seen; that he had seen many cases 
of oedema of the lungs after mine explosion^ which he 
attributed to carbon monoxide, a gas which is both, poison¬ 
ous and irritating; the witness testified he never heard of 
S0 2 being used as an antiseptic. The following questions 
and answers then appear in the record: 

Mr. Canfield: Do I understand you to say that Ithe oedema 
was of the upper part of the lungs? 

A. Well, oedema of the lungs is a very—it varies into 
grades and degrees of course. This may have been a very 
slight oedema. 

Q. What is your recollection of it at this time? A. My 
recollection of it was a few gurgling moist rales in the upper 
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lobes, for which I administered a hypodermic of atro¬ 
pine to control what I thought was an oedema of the lungs. 

Q. If he had a severe oedema of the lungs, you would 
never have permitted him to go home? A. If he had 
42 a real oedema he would not have been able to, of 
course not.” 

He recalled discharging the patient from the hospital as 
near as he could remember about dusk. The doctor ad¬ 
mitted that if this man had a sufficient oedema to indicate 
any serious effects he w’ould not have discharged him. He 
stated: “But this oedema was only bronchitis, was rales; 
the oedema of mucous membrane of the upper bronchii.” 
The patient was never admitted to the hospital on this occa¬ 
sion and was treated only in emergency ward. The patient 
was then handed the records of the hospital together with 
the chart showing the temperature, respiration, hemoglo¬ 
bin, etc., and asked to examine the same, and state whether 
or not from the official records before him he was able to 
ascertain whether or not Harrv Vass was suffering from 

I V 

any pulmonary infection as a result of this gas. His an¬ 
swer is quoted: 

“Well, from the appearance of the temperature chart 
and the blood examination, microscopically, it does not 
appear that this man was suffering from any gross lesion 
of the chest or lungs on September 6th or all during that 
period of time. ’ ’ 

The witness on redirect testified that as the result of the 
exposure to S0 2 gas the patient would be more likely to 
be susceptible to that condition after August 31. The com¬ 
missioner asked the witness what was his basis for that con¬ 
clusion, and he stated that from his observation he noticed 
people who have been subjected to irritation of the chest 
are more likely to have tuberculosis infection and more 
likely to have a bronchial infection vrhen subjected to gas 
or dust or anything which irritates the lungs; “Continued 
irritation of the lung is bound to weaken and destroy the 

tissues and resisting power of the tissues.’’ 

0 

| 

Mr. Hodges: If it appeared that since being exposed to 
Ihe gas he had continuously, he had never fully recovered 
from the effects of the gas- 


i 
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43 The Deputy Commissioner (interrupting): Will 
you furnish some basis to show that? 

Mr. Hodges: Yes, I will. 

* * * Now Doctor, Will you answer that? j 

A. Will you read that so that I understand it^ 

. 

The Reporter (reading): ‘ 4 Would it have been more 

probable that it resulted from exposure to the ^as if it ap¬ 
peared that, from the time of the exposure up jto the time 
of his admission on December the 1st, he had hever fully 
recovered from the effects of the gas?” 


The Witness: You mean to say if the patient 


fully recovered from the effects of the gas received on 


August the 31st that he would be more likely 
a lung condition? 


had never 


to develop 


By Mr. Hodges: 

Q. That is it exactly. A. Well, that is only reasonable 
to suppose that. 

Q. In your opinion it would have? A. In m^ opinion it 
would have. It is onlv common sense. 

i 

On re-cross the witness was asked if he was fajmiliar with 
the relative or comparative degree of soldiers in the 
trenches as being susceptible to influenza ami S0 2 gas, 
and those exposed; he stated his information jcame from 
Doctor Morris at Cincinnati and some observations he 
made—that is all. 

i 

Q. Have you ever read General Gilchrist’s Comparison 
on that? A. I am just testifying from my few observations 
and what little knowledge I have. I do not wan| to go into 
the technical subject. 

Mr. Hodges: You are not qualifying as an expert? 


A. I am absolutely not. 

By Mr. Canfield: j 

Q. Then, you are practically guessing as to 'the result? 
A. No, I am not guessing. The t-ings I have spd is what 
I feel; I have observed, and when I say things |I say them 
because of the knowledge I have gained in the treatment of 
patients. I only want to give you uncolored testimony. 
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44 Dr. Henrietta R. Klein was called by the claimant 

* 

and testified that she was a physician at Gallinger 
Hospital; that she examined Harry Vass on December 3 
when he wa§. admitted to that hospital; that the patient 
gave her a history of exposure to gas, and that since that 
time he tired more easily, had frequent colds and lost weight; 
that beginning December 1, he had an acute complete flare- 
up, and a shortness of breath; on examination he showed 
definite involvement of the lower right lung. The diagnosis 
was confirmed by X-rays; that Dr. Feldman took the case 
over earlv in January; the clinical record was introduced 
showing that his present illness began December 1, 1932. 
He had chills and fever and began to cough bloody sputum 
on that day, whereupon the following occurred: 

Mr. Hodges: Doctor, have you any idea what caused this 
condition. 

A. No. 

Q. Could this condition have been gas, an irritation as a 
result of exposure to an irritating gas or as the result of 
inhaling an irritating gas? A. I do not know, sir. 

Q. You are not qualified to say? A. I am not qualified 
as an expert; I do not believe I am, and I am not supposed 
to give an opinion (R. 120). 

Q. You can givew an opinion as to this: if you think that 
this condition could have resulted from an irritation, from 
exposure to gas? A. Yes, I believe a lung abscess could 
occur after a patient has had some lung irritation. 

Q. After some lung irritation? A. Yes. 

Q. It. does not make any difference what it comes from? 
A. I think not. 

Mr. Hodges: That is all. 

Cross-examination. 

By Mr. Canfield: 

Q. When would you expect the lung abscess after expos¬ 
ure to an irritation? A. The time varies, although usuall- 
it comes on within the first week. 

45 Q. The period of incubation of a lung abscess is 
how long? A. Of a single lung abscess? 

Q. Yes? A. Usually twenty four to forty eight hours 
after the injury of a patient, but there are rare cases in 
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which the residu-m do not manifest themselves uiitil a much 
later period. 

Q. There you have to have an infection to the part defi¬ 
nitely and a continuity of facts would have to creep steadily 
on? Let us clear it up; the part where the abscess takes 
root definitely would have to have a complete tehain that 
goes back to the time of the original accident. It would 
if the accident were the actual causative factor, but we are 
discussing it in terms of whether it predisposed; whether 
there was a weakness that made the patient sensitive to it. 
In that event I do not believe you could trace it, but I think 
ordinarily, when you see the patient- j 

Mr. Hodges (interposing): That is all. 

Dr. Feldman was called by the claimant and jestified as 
to the treatment and death at Gallinger Hospita|l; that the 
immediate cause of the death was lobar pneuihonia; the 
doctor refused to attempt to qualify as an expett in order 
to answer the question as to whether or not the condition 
of the patient as he saw it was due to an exposure of irri¬ 
tating gas. 

At this stage of the testimony it was conceded that no 
autopsy was performed. Mr. Hodges stated to the Com¬ 
missioner (R. 127), that Dr. Hunter who was to testify later 
as his expert, made no pathological examination of the 
body of the decedent. 

The next witness called was Joseph Vass, father of the 
decedent who testified that prior to August 31, 1932, Vass 
was physically well and was working every d^y; that he 
never had any coughing, but that after the exposure to 
the gas he was weak all the time and always coughing; the 
patient had a hacking in the throat after that time as 
though he was always clearing his throat. Afi:er August 
31st, his condition was bad; he could not sle^p well at 
nights; he would always say to his mother: I am 
46 done for; I will never be any more good; Jt seems as 
though he had gas—it looked as though he could taste 
gas; he complained of pains in his side (indicating the left 
side behind the lowest rib) he complained of pains in his 
head; he went to the Compensation Clinic right along for 
treatments; that he was not able to do any work; that they 
sent him back to work but he was unable to do anything; 
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he couldn’t do anything at all. He remembered when his 
son was admitted to Emergency Hospital the first of De¬ 
cember and the pains and coughing continued up to that 
time; he never got over them. The witness lived with his 
son all that time and had an opportunity to observe him. 

On cross examination it appeared that the deceased com¬ 
plained of a feeling in the upper part of his chest (R. 142). 

The next witness called by the claimant was Dr. Oscar 
B. Hunter, whose qualifications as a pathologist were ad¬ 
mitted. He testified as follows: 

By Mr. Hodges: 

Q. Doctor Hunter, you are familiar with S0 2 gas, are 
you not? A. Yes. 

Q. What would you say is the effect of S0 2 gas upon 
a person who is subjected to it? 

The Deputy Commissioner: You mean by inhalation? 
By Mr. Hodges: 

Q. By inhalation, yes. In giving your answer, Doctor, 
you can state first a small quantity and then a large quan¬ 
tity, so that you can cover the whole field; depending on 
the density of the gas a person is subjected to. A. Primar¬ 
ily, I may say that S0 2 gas is considered a non-poisonous 
gas. It is irrespirable; it cannot be inhaled without a cer¬ 
tain amount of irritation. 

Small quantities produce a minor amount of irritation 
and the individual does not seem to have any particular 
effects; Large Quantities produce considerable choking, 
even to the point of unconsciousness. 

47 This gas is composed of sulphur and oxygen; one 
element sulphur, two elements oxygen. 

When the gas comes in contact with the moisture of the 
mucous membrane, there is a small quantity of sulphuric 
acid produced combining with water—that is acid and will 
produce an inflammation. 

Q. Now, Doctor, we have a case here in which appear 
the following: On August 31, 1932, the deceased was sub¬ 
jected to or inhaled a heavy quantity of this sulphur diox¬ 
ide gas; He becomes unconscious; He was treated by the 
Fire Rescue Squad for a period of about one hour which 



NAT’l CASUALTY CO. VS. R. J. HOAGE, ETC., ET AL. 41 

required the use of an inhalator to resuscitate him; He 
was then taken to the Emergency Hospital, aboijit an hour 
later; At the time he was put in the ambulance he was 
still unconscious although showing some signs of regaining 
consciousness; He was treated at Emergency Hospital and, 
about three or four hours later, his condition was diag¬ 
nosed as bronchitis, trachitis and oedema of th^ lungs by 
reason of being exposed to the gas; He was reldased from 
the hospital that evening and he went home; lie was ex¬ 
amined by doctors on subsequent occasions an<jl, on Sep¬ 
tember the 3rd, by Doctor Morse, who found no j condition, 
no pathological condition, other than an inflammation of 
the pharynx and a general trouble around the throat; The 
patient, however, was complaining of pain in the chest and 
pain in the head and complained of tasting the sulphur 
dioxide gas as he coughed; The patient also h^d a hack¬ 
ing cough; The patient was treated at the hospital until 
September the 12th at which time he was examined by doc¬ 
tors who found no other condition except that wljich I have 
already described to you; The patient was then examined, 
from time to time, up until December the 1st apd his con¬ 
dition continued to exist and the coughing continued and 
he still complained of weakness and of pain from time to 
time in his chest; On December the 1st he wa| admitted 
to Emergency Hospital where his trouble was diagnosed 
as la grippe and, a day or two later, as pleurisy; 
48 He was then removed to Gallinger Hospital where 
X-rays pictures showed that he had an abscess— 
X-rays showed, we may have the pictures to show the Doc¬ 
tor, to show Doctor Hunter? 

i 

The Deputy Commissioner: The X-rays showjed conges¬ 
tion of the right lung. 

• l 

By Mr. Hodges: 

Q. Yes; the X-rays showed a congestion of the right lung. 
Show the Doctor the X-ray please. 

The Deputy Commissioner: The second picture showed 
a lessening, and the third an extreme- 

Mr. Kindieberger (interposing): That is thd last one. 
This was taken while he was in bed and it was taken with 
a portable machine. 
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(Doctor Hunter then examined the three X-ray plates 
which have heretofore been referred to in this record.) 

By Mr. Hodges: 

Q. As you have seen from the pictures, Doctor, probably 
there was congestion of the right lung shortly after his ad¬ 
mission to the hospital; later that condition seemed to im¬ 
prove and later it became much worse; those conditions 
were diagnosed as lung abscess up to the actual time of the 
last picture, when the last picture was taken, when the 
diagnosis was pneumonia, which, I understand, is exactly 
the same thing; now, Doctor, in your opinion, vrould there 
be a causal connection between him being subjected to sul¬ 
phur dioxide gas on August 31, 1932, and his death on 
January 17, 1933? A. Yes, it is possible. Of course, lung 
abscesses do not necessarily follow inhalation of S0 2 gas; 
we see lung abscesses in many other conditions following 
other acute infections of the respiratory tract. If we fol¬ 
low oht the line of reasoning from the facts, the S0 2 
49 gas, it might be possible that S0 2 could produce suffi¬ 
cient irritation of the bronchial tree or tubes to 
cause a bronchitis or trachitis, particularly some of the 
smaller ones, a solidification which may be followed subse¬ 
quently by an abscess; on the other hand, from an irritation 
of S0 2 gas, there might be trachitis, a dilation of the 
bronchial tubes from which, subsequently, some secondary 
infection, an abscess, may develop. (R. 239.) S0 2 , in itself, 
primarily would not produce an abscess. 

He said further the gas would produce an inflammatory 
condition in the bronchial tree which would lower the re¬ 
sistance of the membrane which may leave them prone to 
secondary infection which might lead into lung disease or 
pneumonia. He also testified as follows: 

Q. It might be material if I added, as I left out in the 
original question, that X-rays taken on September the 5th 
were negative and showed no pathological condition at that 
time. Would that affect your decision any? A. September 
the 5th showed no pathological condition of the lung? 

Q. Exactly? A. Prior to that time? 

Q. Yes. A. If the lung was clear prior to that time, I 
would say, probably say the gas was the cause; the fact 
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of having no other elements of pathology in that lung prior 
to the time of the development of the process. 

On cross-examination the witness stated that he has never 
treated any case of S0 2 gas; that he superintended the 
treatment of about five. 

By Mr. Canfield: j 

Q. Have you ever seen a lung abscess come from 

50 exposure to S0 2 gas? A. I never have. 

Q. Have you ever heard of any writtefi about in 
the literature? A. Yes. 

Q. Now, tell me that literature that was that you read 
it in first. A. I could not quote it offhand. 

Q. Was not that article you read an article having to 
do with exposure to S0 2 gas during the World War? A. 
Not SO-, no. 

Q. S0 2 ? A. No, it was after the AVorld War. | This had 
to do with an ice cream plant, I think. 

Q. Do you remember what year? A. About [1915. 

Q. Was not that a case of continual, steady, definite expo¬ 
sure? A. No, this was, if I remember correctly, this was 
a case exposed at one time; the patient became unconscious 
from it. | 

Q. Do you know if there was an oedema iit the case 
written up, a pronounced oedema? A. Yes, theije was. 

Q. And the parenchyma and the alveoli of thej lungs- 

A. (Interposing:) The parenchyma and the alyeoli were 
affected. J 

Q. In this case if there was no such conditioh, will you 
still cling to your opinion? A. The only opinion I could 
advance is that any irritating gas, S0 2 for an example, that 
irritates the bronchial membranes- 

Q. (Interposing:) I said without that knowif condition 
before you, would you say there is a causal connection or 
a possible connection between the exposure to the S0 2 gas 
and the death almost five months later? A. Between 

51 the exposure and the death five months later? 

Mr. Hodges: Not five months- 

I 

By Mr. Canfield: 

Q. From August the 31st to December 17th—I mean 
January the 17th. 
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Mr. Hodges: This abscess was very well developed- 

Mr. Canfield (interposing): Why don’t you write the 
question down and stop interrupting me when I am ques¬ 
tioning the Doctor? 

The Deputy Commissioner: Go ahead. 

The Witness: I w'ould say it is possible in my opinion 
from a pathological standpoint. 

Bv Mr. Canfield: 

Q. Anything is possible in medicine? A. Yes, to a cer¬ 
tain extent. 

Q. So it is with gas? A. It is an opinion, yes, as I have 
said before. I cannot say that S0 2 did it. We have 
abscesses from many other things much more frequently 
than we do from SO_>. 

Q. A lung abscess definitely starts from an infection? 
A. Absolutely. 

Q. And you have to have an organism? A. Yes. 

Q. Which begins to abscess? A. Yes. 

Q. One question: What is the period of incubation of a 
lung abscess? A. It depends on the type of organism; the 
abscess may occur in twenty-four hours or forty-eight hours 
or longer. 

52 Q. If a lung abscess was about to follow from an 
exposure to S0 2 gas, is it not your opinion that we 
could look for it almost immediately after, particularly 

where there is a lung oedema- A. (Interposing:) If 

there is a lung oedema it is expected to follow soon, yes. 

Q. In this case here, if there was a lung oedema, in your 
opinion, would the patent be able to walk? A. No. 

Q. If in this case there was a lung oedema, in your opin¬ 
ion, would the patient be kept in the hospital but three 
hours and then sent home? A. It all depends on the extent 
of the oedema. If it were a little congestion or a slight 
amount of congestion, loss of cardiac condition with a little 
amount of oedema, he may be able to go home and walk. 

Q. But we do agree that without a definite general lung 
oedema and this condition of the parenchyma and the 
alveoli, destruction of them is it safe to assume that the 
lung field was perfectly clear and no damage was done to 
the lung tissue and cells? A. You mean no damage to the 
lung parenchyma if there was no oedema ? 
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Q. Yes, if there was no general oedema. A. You could 
have a certain amount of damage to the bronchial tree with¬ 
out any necessary damage to the lung, the parenchyma and 
the alveoli. 

Q. Would you find a general residence there for those 
things contributing to a lung condition of that kind? A. 
If you had an oedema, no; you would not hav4 any resi¬ 
dence. 

53 Q. Now, in this particular case, the facts concern¬ 
ing which were propounded by Mr. Hodges, if, in 
your opinion, there was an inflammation or ati infection 
set in there, would you expect during the period of from 
September the 5th to September the 12th to fiijd an even 
respiration of twenty, sub-normal temperature except the 
first day and pulse practically normal ? A. If ycju had per¬ 
fectly normal respiration you probably would hot expect 
to find much damage. 

[ 

! 

The witness was then handed the charts from Emergency 
Hospital from September 5th to September l^th, and he 
was asked to look at the records and state whether or not 
from them whether or not he could find any evidence of 
infection. 

Mr. Canfield: Any sign of infection? j 

The Witness (examining the chart): The temperature is 
elevated on admission, slightly so on dismissal, if I am cor¬ 
rect in interpreting it. 

I 

By Mr. Canfield: 

Q. What is up, the temperature? A. Both tl|e tempera¬ 
ture and the pulse on admission. j 

Q. That could be due to the vaso-motor disturbance, to 
the excitement of being moved into the Hospital? A. It 
is possible. 

Q. And that is as possible as a causal connection between 
the exposure to this gas and death, is it, Doctor? A. I 
do not understand your question. j 

The Deputy Commissioner: Read the question to him. 

The Reporter (reading): “Q. And that is as possible as 
a causal connection between the exposure to this gas and 
death, is it, Doctor ?” A. Well, I say it is a j conjecture. 
It is possible. 
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Q. Now, is it your opinion that S0 2 produces acute bron¬ 
chitis or chronic bronchitis, Doctor; S0 2 gas ? A. As 

54 I said in the beginning, my answer to the first ques¬ 
tion, small quantities do not produce much trouble 

at all. 

Q. Did you ever hear of it being injected as an antiseptic? 
A. We use it constantly. I have used it for twenty years 
as an antiseptic in my bacteriological laboratory. Certain 
quantities have been used in inhalators for disinfectants. 

By the Deputy Commissioner: 

Q. What do you do that for, to keep them in the hospital? 
A. No sir; they take—Well, you take small doses of strych¬ 
nin for stimulating purposes, but if you take larger doses 
it will stimulate you too much. 

By Mr. Canfield: 

Q. Doctor, in your opinion could a single exposure to 
S0 2 gas produce a chronic bronchitis? A. That would be 
a question of how much would you mean by a single expo¬ 
sure and the density of the gas, and so forth. 

Q. You would have to have that to base your opinion on? 
A. I would have to know how much gas was there. If there 
was sufficient gas to render the patient unconscious I would 
think there was sufficient irritation of the mucous membrane 
to produce inflammation. 

55 Q. Is it not a fact that chronic bronchitis or in¬ 
flammation- A. (Interposing:) It may follow 

from any acute inflammation, any chronic condition may 
follow from it. 

Q. There must be repeated irritation to do it? A. Not 
necessarily. You may have one exposure and another at a 
time subsequently and go on into a chronic condition. 

He stated further, that if you have oedema of the lungs, 
you usually have it in an infectious condition, the white cells 
go up and if there is not an infectious condition, the white 
cells may remain normal; it largely depends on the cause of 
the oedema. If you have an infectious condition the hemo¬ 
globin will drop; if not, it may not necessarily be altered; 
the red cells likewise. 

By Mr. Canfield: And in oedema of the lungs, Doctor, do 
not we always find a concentration of the blood following 
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gassing? A. No—in oedema of the lungs you may get 
concentration if the time is excessive. 

Q. Did you ever know of a case where they did not get 
concentration of the blood where oedema occurred after 
gassing? A. You may not, no sir. It will depend on the 
man’s blood count in the beginning. If the man’s blood 
count is perfectly normal in the beginning it may not neces¬ 
sarily effect it. j 

Q. Do you know of cases where they do not? A. Where 
they do not get concentration? 

Q. Yes. A. I would have to answer that and qualify it: 
if a man’s blood count were perfectly normal afid there is 
an o-dema of the lung, extraction of the fluid fldwing from 
the blood, the circulation will change and the coiint goes up 
rather than down. 

56 Q. And it would be above normal. A. jYes, there 
would be a dehydration of the blood. 

Q. That is, if it were normal in the beginning. A. Yes. 

Q. And if it were normal in the beginning you would have 
no oedema? A. If it were normal? 

Q. Yes. A. Again I qualify the situation-1 

Q. (interposing): But I am dealing with thi$, with this 
case, Doctor. Can’t you answer my questions without qual¬ 
ifying them? A. A man, a case, the man may ^>e oedemic 
when gassed or he may be perfectly normal. I d q not know. 

The witness was then given the red blood coun:, the white 
blod count, and the hemoglobin from the chart in Emer¬ 
gency Hospital. He was then asked by Mr. Canfield: 

Q. With a red blood count of 5,190,000 and a ^vhite blood 
count of 5,100, would you think that was concentrated blood 
in the lungs? A. Would I think the blood was concentrated 
in the lungs or the blood streams? 

Q. I mean the blood stream. A. In the bloj)d stream; 
Now, again, if I were given a count of 5,190,000 of white 
cells, given that count, I would say this man, if he were of 
an athletic type of individual, well developed, | well nour¬ 
ished, perfectly all right, it would be all right jfor him to 
have that; I could not say he had any oedema. If I saw 
the patient and recognized the oedema, I wou^d consider 
then the count and possibly the concentration of the 
blood. 
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57 Q. Would you get a concentration of the white 
cells just as well? A. Just as well as if you had a 

concentration of the blood, yes, you ordinarily would. 

Q. Five thousand one hundred was sub-normal? A. Sub¬ 
normal, yes. 

Q. How do you account for that? A. I account for that, 
possibly thb man may have had leukocythemia. 

Q. What would you attribute that to? A. I do not 
know; a lot of things produces that; a dozen or more. 

He was then asked the following question by the Com¬ 
missioner after advising the Commissioner he had heard 
the history of the case of the exposure in August: 

Q. Doctor, you have heard the history in this case? A. 
Yes. 

Q. Of the exposure? A. Yes. 

Q. In October? A. Yes. 

Q. And he went home immediately after he was taken 
back; that he went back to the hospital on December the 
1st, that he was taken to the hospital on December the 3rd; 
he was in the hospital, by the way, in September from the 
Fifty to the Twelfth, but on the First of December he went 
to the hospital and his case was diagnosed as la grippe; he 
complained of sore throat; he returned the next day in the 
ambulance and then complained of symptoms of coughing 
and pain in the chest “which started one week before 
that.” 

58 He went back to the hospital on January- 

Mr. Kindleberger (interposing:) December the 3rd. He 
was transferred to Gallinger. 

By the Deputy Commissioner: 

Q. And he remained in the hospital until January the 
17th, when he died. Now, can you tell whether or not the 
onset of this condition which caused his death was due to 
exposure to sulphuric acid gas or natural causes as a re¬ 
sult of influenza or the grippe, as he describes? A. Well, 
Mr. Commissioner, the problem of course I say is a con¬ 
jectural one: The fact he had the influenza subsequently, 
followed by an abscess, would be the natural effect, the 
abscess; The fact that he was gassed some time ago makes 
it possible that there was some irritation of the bronchial 
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membrane, some indication that it may have been started; 
The subsequent history, and so forth, the case developing 
into influenza, is a rather important one. He has indica¬ 
tions of chronic bronchitis during that period of time; a 
natural inference, the pathological thing o^* chain of 
events, would be that it started at the time he Was gassed. 

Q. The grippe or influenza? A. Was simpljy' a second¬ 
ary infection that came on or may be possible'on account 
of the decreased resistance of the mucous membrane prob¬ 
ably of the bronchial tube. 

Q. Is that your theory of what happened i^i this case? 
A. That is—As I say, it is more conjectural; that is the 
trend of events that I would interpret from the patholog¬ 
ical standpoint. 

59 The claimant then rested his case, and the respond¬ 
ents moved to dismiss on the ground that no causal 
connection was established between the exposure of the gas 
and the death of Vass on January 17, 1933. 

The Defendant’s Testimony. 

Mrs. Rifeketts, manageress of the apartment house, was 
called as a witness for the defendant, and testified that 
Yass was employed under her for a year, less fhan a year, 
prior to the date of the accident; that she sajw him very 
often during that time, and she heard him cohgh; that he 
had quite a few colds; that he did not lose mucji time from 
work; that when he came back to work in October she no¬ 
ticed that the only change in his condition wa£ his hoarse 
voice; that he worked about a week when he came back as 
she recalled it, and then his brother took his place. 

The next witness for the defendant was Dr.| Edward C. 
Morse, who testified that he went to the patientj’s house the 
dav after the accident and found him out; that he left word 
for Harry to come to his office, and that Harry came the 
next morning, during which time he talked with Harry 
about not being in the house the day before wh^n he called. 
That he examined Harry on September 2, 1931, at his office 
at 10 o ’clock; that he made a thorough examination of the 
upper respiratory tract and the lungs and found no positive 

4—6170a 
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findings. The patient had a little subnormal temperature, 
complained of some soreness in his chest and slight cough¬ 
ing: the Doctor found nothing in his chest. He found no 
oedema of any kind. That his heart was of normal size, 
no murmurs, no rales or disturbances in the lung. That his 
impression was the patient suffered from temporary re¬ 
siduals or inhalation of gas which would incapacitate him 
for probably ten days. There was nothing of a positive 
nature in the throat except some redness which he assumed 
was an irritation as the result of exposure to gas. The 
irritation was in the pharynx, what he called the upper 
respiratory tract, although he looked for he found no 
lesions of any kind. He sent the patient home and saw him 
the next day in the parlor of his home. The patient com¬ 
plained of a cough and feeling badly. He examined 
60 him and found no pulmonary pathology. He saw the 
patient on the 5th of September and decided to send 
him to the hospital in an ambulance but that was not neces¬ 
sary from a medical standpoint, to use the ambulance but 
that was done as a safe way to get him there for observa¬ 
tion; that at the hospital he went over him again, arranged 
for X-rays, blood examinations, etc., as routine work. He 
was handed the X-ray readings already introduced in evi¬ 
dence ; that lie accepted the X-ray readings as being accu¬ 
rate. He identified the blood examination already referred 
to, and the floor chart of the patient; that he felt one man’s 
opinion was not as good as the results obtained by consulta¬ 
tion, and decided to call in Dr. Daniels. The chart exhibited 
to the patient according to him exhibited no sign whatever 
of any pulmonary infection. That Dr. Daniels, after exami¬ 
nation of the patient, submitted to him a written report 
which will be referred to hereinafter. 

By Mr. Canfield: 

Q. In your opinion, on the 12th of September, when he 
left the hospital, what condition was he in? A. He needed 
no further observation or hospitalization. 

Q. What was the condition of his throat? A. It was im¬ 
proving. 

Q. At that time had you found any pulmonary infection 
of any kind? A. No. 

Q. Or any evidence of pulmonary infection of any kind? 
A. No. 
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The Deputy Commissioner: That was on his discharge on 
the 12th? | 

Mr. Canfield: That is correct. 

In the opinion of the doctor there was nothing then about 
the patient which required any further hospital treatment. 

The patient was apprehensive and sort of psychic 
61 because of his exposure to the gas, and the Doctor 
decided in view of this condition of miiid that the 
patient should be observed further. That the patient left 
the hospital but was still complaining and the doctor wanted 
to have the benefit of observation to clinch or make sure 
that everything was all right, although he foijind no pa¬ 
thology to justify the complaint; that he saw the patient on 
Sept. 16th at his house; on the 20th at his house, on the 22d 
at the Doctor’s office, and the 30th at the office, ^nd also on 
the 3rd of October. On the 4th of October He sent the 
patient back to work; that at that time the patient com¬ 
plained of coughing and soreness in the upper Respiratory 
tract. At one time the patient had complained 6f soreness 
in his chest which the Doctor attributed to coughing, but 
that was the only time he ever complained, aid that oc¬ 
casion was the first time he saw him. That after that he 
never complained of anything in the lower chest as far as I 
knew, that he never found any evidence of infection or pul¬ 
monary oedemia, and that outside of the irritation in the 
upper respiratory tract he found nothing. Ho found no 
evidence of any damage to the heart, particularly on the 
right side. That he found no evidence of infarction or hy¬ 
peremia; that on the 24th of October the patient consulted 
the witness again and complained: j 

By Mr. Canfield: Wliat if anything did you do with him: 

A. I went over him, examined him, observed Him, talked 
to him at my office. 

Q. Did you find anything to justify his complaint from 
vour examination at that time? A. I did not. 

i 

j 

That in order to make sure the witness agaiH called in 
Dr. Daniels for a further examination by him and received 

his written report, which is later on referred to. 

* 

By Mr. Canfield: Did you ever see the patient any more? 

A. I saw him on the 11th of November at my bffice. 
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Q. Did you see, find anything that he complained of 
then—let me ask you this: What did he complain of 

62 them, if anything? A. I have no record of any com¬ 
plaint. 

Q. Did you find anything to justify any complaint on his 
part? A. There is nothing of interest in the contact ap- 
pearently; there was nothing that would make me make a 
note of anything except that I saw him. 

Q. You never saw him after that? A. No. 

The witness did not care to qualify as an expert on SO-.- 

O aa * 

On cross-examination the witness said he did not remem¬ 
ber ever telling Vass to be careful about catching a cold; 
that his findings after the patient complained were nega¬ 
tive; that on September 2 he found nothing in the patient 
except the Condition of the throat. That the only reason 
he hospitalized the patient was that it afforded a better 
opportunity to observe and study the patient to ascertain 
whether or not his condition was serious. That he called in 
Dr. Daniels because he suspected the patient might have 
some old lung condition, and he was not a lung specialist; 
that Dr. Daniels did not find any condition; that when he 
discharged him from the hospital on September 12 lie had 
some slight inflammation in the pharynx; that on November 
11, the patient did not show any evidence of lung abscess; 
that he never showed anv evidence of lung abscess at any 
time while he was under his care; that lung abscesses are 
usually caused by inhalation of pieces of diseased tonsils, 
teeth or regurgitation of food. 

Mr. Hodge: Would an irritation cause a lung abscess? 

A. No. 

Q. It would never cause a lung abscess? A. No, No; a 
lung abscess is a pus. 

Q. Irritation of the lung would cause lung abscesses; 
would it make it susceptible to the lung abscess? A. No, I 
do not think it would. 

63 Q. Suppose he had an acute bronchitis, or an acute 
trachietis. Would it make him susceptible to an in¬ 
fection of the lungs? A. I do not think so. 

The Deputy Commissioner then interrogated the witness 
as follows: . 
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Q. Doctor, you know the history in this case, &o you not, 
of the exposure to sulphur dioxide fumes on Aiigust 31st? 
A. Yes. 

Q. In your handling of the case all the way through, did 
you find any residuals which would develop into pneumonia 
or an abscessed lung condition from an exposure to gas? 
A. No. 

Q. That is your testimony? A. Yes. 

The Commissioner: Verv well. 

Dr. Morse testified further he called in Dr. Daniels be¬ 
cause he suspected that the patient might have JLiad an old 
lung irritation which had escaped him. He admitted that 
if there were any pus or loose scales, a throa|t infection 
might make a person susceptible to an infection of the 
lungs—a secondary infection. 

Dr. Worth Daniels was then called as a witness on be¬ 
half of the defendant and he testified that he is a doctor of 
internal medicine. His qualifications were adnjiitted. He 
stated he made an examination of Harry Vass in Emer¬ 
gency Hospital, and made a report to Dr. Morse under date 
of September 9, 1932. His report is as follow^: 

History: The patient states that on August 31st while 
working at 4701 Connecticut Avenue, a Frigidaire pipe 
broke and he was exposed for about five minutes to the gas 
fumes. He went to Emergency Hospital where first aid was 
given. After this he felt worse and developed cough, a 
feeling of shortness of breath, soreness in the upper chest 
and marked hoarseness. He was admitted to Emergency 
Hospital on September 5tli. He states that he Jias had no 
previous chest disturbance except a cold and cough for a 
short time three or four months ago. 

64 Physical examination: Examination reveals a well 

nourished colored man who is propped |up in bed. 
Temperature normal. The voice is extremely hoprse. Head, 
eyes, ears and nose were negative. Pharynx: th^re is some 
redness of the posterior pharynx. 

Chest is negative. 

Heart is normal. Pulse 80. Blood pressure 1^5/80. 

Abdomen is negative. 

Extremities: negative. 
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Impression: It is my feeling that this patient is suffer¬ 
ing from an irritative lesion of the upper respiratory tract, 
namely, the pharynx, larynx, and trachea due to exposure 
to sulphur dioxide gas. There is no evidence either by phy¬ 
sical examination or by X-ray of any disease of the lung 
parenchyma. 

The doctor testified that an examination disclosed no 
lesions or destruction or evidence of destruction of the 
lungs, the parenchyma or the alveoli. His examination was 
made September 7. He found the heart to be normal and 
no involvement whatever of the lungs. He disclosed further 
that the X-ravs as well as his own examination indicated no 

w 

evidence whatever of any disease or damage of the lung 
loarenchyma; that at the time he made the examination he 
had the X-ravs before him as well as the X-rav readings; 
that during the time the patient was in the hospital he 
showed no evidence whatever of anv infection; that the 
onlv thing he could find was an inflammatory condition of 
the upper respiratory tract. The doctor then testified he 
made a further examination of the patient in his office 
on October 26, 1932, and made a written report to Dr. 
Morse, as follows: 

‘‘The patient states that he left the hospital about three 
weeks ago and on October 4th returned to work. He worked 
for ten days but because of inability to do his regular work 
he quit again. He complains that unusual fatigue, cough, 
hoarseness and sore throat have occurred at intervals since 
the exposure to the gas. 

“His examination is essentially the same as previously 
reported. There is no nasal discharge of any significance 
and the breathing space is normal on the two sides. The 
posterior pharynx is slightly injected. The chest 
65 is resonant to percussion throughout. Breath and 
voice sounds are normal. No rales audible. Heart is 
not enlarged. No increase in breath of the great vessels. 
Rate 96. No murmurs. Blood pressure 115/80. Tempera¬ 
ture 98.6 degrees. 

“Fluoroscopic examination of the chest shows the lung 
fields to be clear. Both diaphragms move freely. No en¬ 
largement of the heart or great vessels. Posterior medial- 
stinum clear. 

“Impression: The examination reveals no cause for the 
persistent disability. The patient constantly clears his 
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throat and is somewhat hoarse. In spite of ^he constant 
clearing* of the throat there was no expectoration during my 
examination. I believe some of the irritation ifi the throat 
could be caused by the constant act of clearing o|f the throat. 

“.It is noted that the patient’s breath smellls of alcohol 
and he said he has been drinking home-brew. 

“Recommendations: I advise that the patiept be sent to 
a ‘no-e and throat man’ for examination of th$ larynx. If 
no disturbance is found then I think he should return to 
work. ” l . 

i 

A brief reference to that discloses that on th^t day there 
was a slight inflammation of the posterior pharynx. The 
chest was resonant to percussion throughout. The breath 
and voice sounds were normal; no audible rales. The heart 
was not enlarged, no increase in breath of the great ves¬ 
sels. The pulse was normal, temperature normal, and blood 
pressure normal. The fluoroscopic examination of the 
chest showed the lung fields to be clear; both diaphragms 
move freely, and that there was no enlargements of the 
heart or great vessels; the posterior medialjstinum was 
clear. The doctor’s impression was that there \kras no cause 
for the patient’s disability, unless a constant clearing of the 
throat caused the irritation found. That on this occasion 
the doctor testified he found no involvement {whatever of 
the parenchyma of the lungs or the lung tissues; that he 
found no evidence of any infection whatever at that time; 
that the patient was still hoarse and had a redness of the 
pharynx. The witness was not cross-examined. 

6(> The defendant then produced Doctor William 
Frederick Boos, of Boston, Massachusetts; he is a 
doctor of medicine and a graduate of Harvard Medical 
School 1902; prior to the study of medicine he studied 
chemistry at Harvard, got his degree, and also got a degree 
of Doctor of Philosophy in chemistry at the Hjniversitv of 
Heidelberg in Germany, where he took his pdst graduate 
course; after graduating from Heidelberg he!returned to 
Harvard and taught chemistrv for one vear and then de- 
cided to go into Phvsiological Chemistry, and studied it at 
Harvard Medical School; (Physiological Chemistry is the 
side of Chemistry as it pertains particularly to the life pro¬ 
cesses in the human and animal body and also plant body). 
He studied medicine for four years at Harvard and then 
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served as House Physician on the West Medical Service of 
the Massachusetts General Hospital for eighteen months. 
While there he did a lot of chemical work. He was then 
awarded the Parker Travelling Fellowship by Harvard 
University in chemistry and went to the University of 
Strassburg in Germany and worked there taking his post 
graduate work, specializing in Pharmacology, which is the 
side that concerns itself with the action of poisonous drugs 
and poisons on the human and animal system. He studied 
under the fellowship two years and was appointed Assistant 
Pharmacologist at the same University bv the Professor 
in charge, and taught for two years as Assistant Professor 
of Pharmacology and Toxicology. After leaving the Uni¬ 
versity of Strassburg he went back to Massachusetts to 
carry out an investigation for the State Department of 
Health, and then took up Pharmacology and Chemistry at 
the Massachusetts General Hospital and while there was 
the biological chemist and pharmacologist for a period of 
about seven years, when he resigned to do private work, 
particularly on drugs. During the war he was appointed 
Chief of the Medical Service of the New England Manu¬ 
facturing Company, the largest munitions plant in New 
England. There had been a number of casualties among 
the employees, due to the handling of the substances used 
in making munitions, and he was appointed to take 
67 charge of the Medical Service at that institution and 
remained there until Armistice Dav. 

w 

Q. State ( whether or not during your connection with 
the institution you made a study of and came in connection 
with toxic and noxious gases. A. I did. 

Q. And had experience with their effect on the human 
bodv? A. I did. 

Q. State whether or not that included the study of sul¬ 
phur dioxide. A. It did. 

Q. State whether or not your contact with sulphur 
dioxide gas was slight or great. A. It was great. 

After Armistice Day he continued the work begun in 
1908. He has acted as an expert in pure food and drug 
prosecutions, as an expert for the United States Govern¬ 
ment and for various State Governments, and in many 
cases acted as an expert in medicine, chemistry and toxi¬ 
cology for some twenty years. He is now engaged in pri- 
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vate practice and consulting work on the effects of indus¬ 
trial poisons on the human body. He has seen a great many 
of cases of autopsies on human bodies that have d}ed as the 
result of gas poisons. lie is now a lecturer in Tfoxicology 
in Harvard Medical School and at the time of th^ trial was 
expecting the appointment to the Chair of Assistant Pro¬ 
fessor in Legal Medicine at Harvard. 

At this point the Commissioner permitted crosd-examina- 
tion of the witness by claimants counsel on the Doctor’s 
qualifications. He stated that people subjected to Exposures 
of sulphur dioxide gas do not require treatment. He has 
seen many cases subjected to it but none requiring medical 
treatment; patients exposed do not get sick enough to re¬ 
quire medical treatment; during the four years Cf the war 
he saw hundreds of who had inhaled enormous 
68 quantities of sulphur dioxide; that he insales it him¬ 
self for two or three hours every week in his work in 
condensed quantities strong enough to almost make him 
cough his head off. It is an irritating gas. 

Q. Will it make you become unconscious? A. jNo never. 
It should not do so; it could not produce unconsciousness. 

i 

. 

The Doctor was then asked the following hypothetical 
question. (R. 205 et seq.): 

“Assume, Doctor, that we have a colored man 29 years 
of age who prior to August 31, 1932, for about a year, was 
employed as an assistant janitor in an apartment house 
located in this citv; 

- 7 l 

Prior to September, 1930, he was employed as a baker’s 
helper at a large bakery in this city and had wjorked for 
several years prior to this date, when he was discharged 
due to a falling off of business; 

In October, 1931, he returned to work for a sjiort time, 
during which time he worked two or three times per week. 

On April 16, 1932, he was again released for the same 
reasons as before, but on August 27, 1932, he went back to 
work in the same capacity as baker’s helper, apd worked 
one day a week, particularly every Friday up until Novem¬ 
ber 25,’ 1932. 

Thus you can assume, Doctor, that during the years 
1931-1932 when he was working at both jobs at the same 
time his hours of employment ran from 7 a. m. unjtil 6 p. m. 
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at the apartment house, and then, when he worked at the 
bakery he would work from 6:30 p. m. to about 3:30 
a. m. 

69 On August 30, 1932, the Frigidaire apparatus of 
the said apartment went out of order. A mechanic 

skilled in repairing said apparatus 'was called to repair 
the same. 

On August 31,1932, said repair man heated in a container 
certain chemicals necessary to produce S0 2 gas, which was 
to be infused into the machines for the purpose of replenish¬ 
ing the gas necessary for the cooling system. While in¬ 
fusing the gas into the unites of the machine, the said gas 
accidentally escaped permeating through the basement of 
said aparttnent, and into the first floor thereof. 

The patient at this time was working in a room located in 
the basement approximately 80 feet from the location of the 
machine. He was working in front of an incinerator and 
removing burned trash therefrom. This room had an open 
window, and a chimnev which created a draft. In order 
for the gas to reach the said room, it had to travel the afore¬ 
said distance, turn a corner to the left and permeate into the 
room through an open door. 

During the time the gas was escaping, the mechanic put 
on a gas mask. Another colored employee was present 
when the gas first started to escape and inhaled the same 
but he could only s-av from to 1 to 3 minutes and then had 
to go outside in the air. No other employee present in the 
building and particularly on the first floor about the base¬ 
ment, although inhaling the gas, was affected. 

About five /rinutes after the gas was first detected, the 
patient whs discovered lying on the ground in the open air 
of the door of the garage located outside of the building, 
in the open air, and approximately 200 feft from the ma¬ 
chines. 

He appeared to be unconscious, and the fire rescue 

70 squad was called immediately, responding within a 
few minutes thereafter. Two tanks of oxvgen were 

administered to the patient. 

He was at once removed to the Emergency Hospital in an 
ambulance which had been called, and which reached there 
while the oxvgen was being administered as aforesaid. 

On his way to the hospital he showed some evidence of 
regaining consciousness but was in a weakened condition. 


59 


XAT’l CASUALTY CO. VS. R. J. HOAGE, ETC., ET AL. 

! 

He reached the hospital within one hour af^er he was 
first discovered as aforesaid. Assume that e|n route to 
the hospital he showed evidence of irritation of ^he mucous 
membrane of the upper respiratory tract, including pharynx 
and larynx; also nares and conjunctiva. 

On admission to the hospital, he was admitted to the 
emergency or accident dispensary, and treated jbv the Doc¬ 
tor who accompanied him in the ambulance. [The doctor 
was of tlie opinion that the patient was affected by the in¬ 
halation of gas, but not knowing what kind of jgas it was, 
it was necessary for him to call up somebody apd ascertain 
the nature of the gas. The doctor learned it wjas S0 2 gas. 
lie examined the patient and made the following finding: 
‘Overcome by S0 2 gas.’ 

The doctor in his examination of the patient claims to 
have found an irritation of the upper respiratory tract, and 
a slight oedema of the upper parts of the lungs and 
bronchial tract. He is quite positive that tbpre was no 
oedema in the lungs other than just mentioned—on the 
other hand, the general lung fields were clear apd resonant. 
He claims that oedema existed because he cquld hear it 
while the patient was breathing. He gave thb patient an 
injection of atrophine 1/100 gr. He did not think 
71 it was necessary to admit the patient ipto the hos¬ 
pital for further treatment, and then discharged him 
with instructions to go home and come back the next day if 
he still felt any ill effects. j 

The patient left the hospital very shortly after his arrival 
and went to his home, 1714 New Jersey AvenuC, N. W. 

The next day the employer of the patient notified her in¬ 
surance carrier, which in turn sent its doctor |to look into 
the case. This doctor learned that the patient Had been dis¬ 
charged immediatelv after being received in the Emer- 
gencv Hospital, and learned of his home address. He im¬ 
mediately went to the home of the patient about 11 a. m. 
to examine him, but found that the patient was not at home. 
Ho did not find the patient at home and the pext day he 
told the doctor he was around the corner whep the doctor 
came. The doctor then left word that if the patient could 
leave his home, it would be better if he came to the doctor’s 
office where a complete examination might be [made. The 
patient did not come to the doctor’s office that day, but the 
following day, September 2, 1932, about 10 a. m. and less 
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than 48 hours after the accident, patient reported to the 
employer’s doctor, at his clinic located at 1819 M 
Street, N. W. 

This doctor made a thorough examination of the patient 
which included a complete examination of the respiratory 
tract, chest, lungs and heart. His examination disclosed 
‘temporary residuals in the upper respiratory tract of toxic 
gases’. This doctor found no evidence whatever of any¬ 
thing else. He found no pulmonary oedema. His report 
was that the patient could report back to work in ten days. 

On the same night, that is September 2nd, the the 
72 patient went to work at the bakery, and worked from 
about 6:30 p. m. to 3:30 a. m. He performed all of 
his customarv duties as usual. 

4 / 

This doctor saw the patient again in his office on the 
3rd, 4th and 5th of September, and examined him each 
time. The doctor could find no evidence of injury other 
than irritation of the upper respiratory tract as a result 
of exposure to SO-., gas. On the 5th of September he de¬ 
cided to hospitalize the patient only for further observa¬ 
tion and study. The patient was admitted to Emergency 
Hospital on September 5th. The employer’s doctor saw 
him on the 5th, 6th and 7th of September, during which 
time the only evidence of injury he could find was the 
aforesaid irritation. 

On September 5th upon admission to the hospital his 
temperature was 98, pulse 80, and respiration 20. He was 
given 7 1 /i> grains of caffeine sodium benzoate and placed 
in bed. On the next day his hemoglobin was 9470, red blood 
count 5,190,000, white blood count 5,100 per cubic mm, of 
which 2990 were lymphocytes, 6870 polymorphonuclear 
leucocytes and 370 losinophils. 

During his entire stay in the hospital his temperature 
was normal, excepting for an elevation to 99°F at the time 
of admission—his pulse varied between 68-78 beats per 
minute and respirations were 20 per minute. 

On September 7th in an abundance of caution the Doctor 
deemed it best to, and accordingly did have X-rays taken 
of the patient’s chest. They were taken in the same hos¬ 
pital by experts, and the X-rays, according to the hospital 
records, and according to the X-rays themselves, now in 
evidence, show no active disease whatever to the lungs, 
heart, great vessels or pleura. On the 9th of September 
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7 7 

the patient was observed and examined py another 

73 doctor particularly qualified as a doctor of internal 
medicine. This latter doctor diagnosed his condi¬ 
tion as ‘suffering from an irritative lesion of the upper 
respiratory tract, namely, the pharynx, larynx, pnd traches 
due to exposure to sulphur dioxide gas. There is no evi¬ 
dence either by physical examination or X-ray of any di¬ 
sease of the lung parenchyma’. The doctor concluded ‘I 
believe the outlook in this case for complete recovery is 
perfectly good.’ The doctor recommended his discharge 
from the hospital that day. 

The patient was seen by the employer’s doctor at his 
office aforesaid on the 9th, 12th, 16th, 20th, 22i}d and 30th 
of September. During this time the patient Was treated 
for the aforesaid irritation. On October 4ttj 1932, the 
patient was discharged by the Doctor as able t0 work and 
lie returned to his employment at the apartment house on 
that day. 

However, it is also known that he worked e\^ery Friday 
night from 6:30 p. m. to 3:30 a. m. at the bakery from the 
date of the accident up until November 25, lp32, except 
September 9th, at which time he was in the hospital. 

Prior to October 24th, the employer’s doctpr called at 
the patient’s home again in order to make a further check, 
but again was advised that the patient was not ^t home. In 
the meantime the patient was discharged from his employ¬ 
ment at the apartment house on October 14th, about ten 
days after he had returned to work at that pla^e, where he 
had returned to work on October 4th about ten days later. 

On October 24th, the patient came into the Office of the 
employer’s doctor. He insisted that he was unable to fol¬ 
low his work due to the results of the injjury of Au- 

74 gust 31st. He complained of hoarseness and a 
‘ cough ’. 

The doctor gave him a thorough examination and found 
that his temperature was 98.6, pulse 84, respiration 20, 
blood pressure 120/80, red blood cells 4,130,000 hemoglobin 
80%. 

The doctor was still under the impression, just as he had 
been on October 4th when he discharged the patient, that 
he was able to resume work; however, to again! confirm his 
findings he decided to again have the same doctor of inter¬ 
nal medicine who made the examination on September 9th, 
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make a further examination. This patient saw the in¬ 
ternist at the latter’s office. The doctor made a very com¬ 
plete examination and reports the following findings: 

‘The patient states that he left the hospital about three 
weeks ago and on October 4th returned to work. He 
worked for ten days but because of inability to do his reg¬ 
ular work he quit again. He complains that unusual fa¬ 
tigue, cough, hoarseness and sore throat have occurred at 
intervals since the exposure to the gas. His examination 
is essentially the same as previously reported. There is no 
nasal discharge of any significance and the breathing space 
is normal on the two sides. 

The posterior pharynx is slightly injected. The chest 
is resonant to percussion throughout. Breath and voice 
sounds are normal. No rales audible. Heart is not en¬ 
larged. No increase in brea-th of the great vessels. Rate 
96. No murmurs. Blood pressure 115/80. T. 98.6. 

Fleuroscopic examination of the chest shows the lung 
field to be clear. Both diaphragms move freely. No en¬ 
largement of the heart or great vessels. Posterior media¬ 
stinum clear. Impression: The examination re- 
75 veals no cause for the persistent disability. The 
patient constantly clears his throat and is some¬ 
what hoarse. In spite of the constant clearing of the throat 
there was no expectoration during my examination. I be¬ 
lieve some of the irritation in the throat could be caused 


by the constant act of clearing of the throat. 

It is noted that the patient’s breath smells of alcohol 
and he says he has been drinking home-brew. 
Recommendations: I advise that the patient be sent to 


a ‘nose and throat man’ for examination of the larynx. If 


no disturbance is found then I think he should return to 


work. ’ 

The patient was then sent to a nose and throat man in 
this city on October 31st. His report reads: 

‘Examination of the nose and throat was as follows: 

There is a somewhat marked atrophic condition of the 
nasal mucous membrane with a small amount of crusting. 
The left antrum is slightly hazy, but I doubt if there is 
any discharge present. The posterior pharyngeal wall 
shows a decided inflammatory condition. This extends 
down to the larynx, the mucous membrane of which is also 
inflamed. Other than the rather decided inflamed con- 


dition of this membrane, I do not see any patholojgy. It is 
quite possible that a chemical irritation could have pro¬ 
duced this condition.’ 

On or about November 25, 1932, the patient again com¬ 
plained of being ill. Towards the end of the last week in 
November he experienced a pain in his chest, chill and ex¬ 
pectoration of bloody sputum. This last information was 
obtained later in a history given to the doctor of internal 
medicine. 

On December 1st, the patient returned to Emergency 
Hospital in a taxi and reported to the Outpatient 
7G department, complaining of cough, sore throat, and 
pain in the chest which had been in evidence all 
week. At this time his condition was diagnosed by the 
doctor in charge as ‘la grippe’. He was given aj prescrip¬ 
tion containing codeine and aspirin and was advised to re¬ 
turn in one week, if he was not improved. 

He was returned to the same hospital on December 3rd 
in the hospital ambulance and his condition was diagnosed 
as ‘pleurisy’. At that time his temperature was (101, pulse 
102, respiration 30. Later, that day, he was transferred to 
Gallinger Hospital, where he was admitted. At the latter 
institution, a diagnosis of lung abscess was made which 
was confirmed bv X-ray findings and bv tint visiting 


internist. 


During his stay at Gallinger Hospital his | condition 
showed clinical and Roentgenological improvement up to a 
few days prior to January 9th when the X-ray findings 
showed moderate improvement over the previous findings 
and his temperature was essentially known. 

However, on January 9th, he developed a chill and ele¬ 
vation of temperature, which mounted the next day. On 
January 15th his condition was diagnosed as lobar pneu¬ 
monia. He grew progressively worse and on th$ 17th day 
of January he died. The cause of death given oh the death 
certificate filed in the Bureau of Vital Statistics yras ‘lobar 
pneumonia’.” | 

* * * Now, can you tell me whether in yoifr opinion 
there is any causal relation between the exposure to gas 
and his death on the 17th day of January? 

The Witness: I can give you my opinion. 


Deputy Commissioner: That is what I want. 
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A. My opinion is that there was no causal connection 
whatsoever between his death in January and the expo¬ 
sure to gas on the 31st of August. 

77 Q. Tell us the basis of your opinion? A. Be¬ 
cause exposure to sulphur dioxide fumes, although 

it causes an irritation and sometimes a very severe irri- 
tation, of course dependent on the amount which is in¬ 
haled, this irritation is not permanent: It passes off at 
the latest in twenty-four hours and, after that, it does not 
return, does not produce any sub-acute or chronic condi¬ 
tion. 

Q. * * * Is it your belief, then, that if there was such 
a condition of that kind as complained of or as noted, that 
the respiratory condition was more due to the bronchial 
trouble, a bronchial trouble of some kind unrelated to the 
gas poison than related to it? A. That is my opinion: 
That the bronchial trouble, whatever it was, is chronic 
bronchitis and was due to some other cause, pre-existing 
to the exposure to the gas. 

He testified further that in his opinion the cause of the 
abscess condition of the lung which resulted in the death 
of the patient was the grippe or influenza; that the patient 
had that, and that condition is a well known cause of lung 
abscess and pneumonia; that in his opinion a single ex¬ 
posure of S0 2 gas did not weaken the condition of the plain¬ 
tiff in any way because bronchitis is treated with SO>; that 
his condition was not caused by S0 2 because it is a power¬ 
ful disinfectant and the treatment is recognized by medical 
men; that any infectious condition of the lungs could be 
treated by inhaling S0 2 gas; that the lung abscess could 
not possibly be due to any irritation occurring from in¬ 
halation of S0 2 gas; that the lung abscess could not pos¬ 
sibly be due to any inhalation of S0 2 gas because the gas 
itself has a tendency to destroy organisms rather than 
foster their growth, and that if the abscess developed in 
the patient’s lung it developed in spite of the S0 2 gas; that 
all the gas itself would do would be to irritate the mucMous 
membrane and cause weeping of the mucwous mem- 

78 brane which medical men know as spitting up and 
coughing up material; that it would not go beyond 

that; its effect on the mucwcus membrane would be a ster¬ 
ilizing one and it would destroy the organisms. It could 
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not produce an abscess of the lungs because that is the 
isolated portion of the lung and in one part oij the lung, 
and the gas would not get down there at all to begin with, 
and thus could not produce any infection; that lungs ab¬ 
scesses is always the result of an infection and unless the 
organisms are there you do not get an infection; that the 
inhalation of gas which in this case it was agreejl was over 
a period of five minutes, in the opinion of the witness did 
not irritate the membrane of the lungs so as to make them 
more susceptible to an infectious process or louver resist¬ 
ance; that the exposure was not an activating or moti¬ 
vating factor of the lung abscess. The witness testified he 
never in all his experience saw a lung abscess coming from 
the result of exposure to SOo gas, and there was no such 
case recorded in literature that when the gas is ilnhaled the 
moisture of the respiratory tract combined wjith it and 
produced what is called sulphurous acid; that Sulphurous 
acid is a sulphite. The witness testified that jsulphurous 
acid could not possibly remain in the body as a residual, 
because it is absorbed into the system and combines with 
alkaline elements in the system to produce antmonia-sul- 
phide, which is a neutralize]*. 

In answer to a question by the Deputy Coipmissioner 
as to whether or not it would make any difference if the pa¬ 
tient was exposed ten minutes instead of five, the witness 
stated it would not; that he inspected the premises that 
morning and observed the distance from the incinerator 
room to the machines as well as the drafts and the ven¬ 
tilation. In the opinion of the witness the patient was not 
gassed long enough to produce any oedema of the lungs, 
nor in his opinion was there any involvement of the lungs; 
that without any history of any pre-existing condition on 
August 31, 1932, the effect of the gas exposure would still 
have nothing to do with any lung abscess—that jliere could 
be no connection direct or indirect. 

79 On cross-examination the Doctor testified the sul¬ 
phurous acid would stay in the system bnlv but a 
matter of hours; that it is absorbed and immediately neu¬ 
tralized. That it is somewhat irritating that might con¬ 
tinue for a matter of hours; that although the Doctors 
testified there was an irritated condition after the exposure 
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which continued up to and until the 28th of October, the 
witness testified this irritation was not caused by the sul¬ 
phur dioxide gas. 


Mr. Hodges: 

Q. How would you account for such a condition existing 
or a condition existing after the patient had been subjected 
to sulphur dioxide! A. I do not know how to account for 
it, but it did not come from sulphur dioxide. He had a 
bronchitis. 


Mr. Hodges: It is agreed here that there was no pre-ex¬ 
isting condition. 

The Deputy Commissioner: No, the doctor said that he 
had a bronchitis immediately after the irritation. It was 
diagnosed as a bronchitis and a laryngitis. 

Mr. Hodges: That is agreed. It is also agreed—we just 


agreed that there was no- 

The Deputy Commissioner (interposing): Pre-existing 
condition. 

Mr. Hodges: Yes, no pre-existing condition which this 


aggravated. 

The Deputy Commissioner: Then we presume that the 
laryngitis and the bronchitis were the result of the exposure 
to the gas. 


Mr. Hodges: That is it, exactly. 


By Mr. Hodges: 

Q. You concede, then, that the bronchitis and the laryn¬ 
gitis was the result of the exposure to this gas! A. I do, 
with the proviso that he did not have anything before that, 
but I feel that he did have something before it, so my an¬ 
swer means nothing, because it is not what I consider the 
truth. 


80 The respondent then called as a witness Leslie G. 

Hudgins, who testified that he is the manager of 
Dorsch’s bakery; that in 1932 he was the cashier. He pro¬ 
duced the books of the company from which he testified 
that Harry Vass worked every Friday night from the date 
of the accident until November 25th, from 1:30 P. M. to 
3:30 A. M. He testified that he did not keep the books; that 
he did not make the entries from which he testified; and 
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I 

that the books were not kept under his direction. He fur¬ 
ther testified that he had no personal knowledge of the 
facts. His testimony was allowed over the objection and 
exception of the claimant. On cross-examination he testi¬ 
fied he could not tell whether or not the employee missed 
any time during* that time, that he was only testifying from 
what the records showw. 

I 

I 

The respondents then called as a witness Charles N. 
Heinrich, who testified he was employed at the bakery; that 
he was acquainted with the decedent who wofked under 
him; that after the accident on August 31st t<|> his recol¬ 
lection Vass onlv worked on Friday—he mav have worked 

V V - | 

another Friday but that is the only one he remembers and 
he is quite sure of that. The witness was then shown the 
books of the Company. He testified the name 6f Vass ap¬ 
peared on the books but it was a case like this Ml make out 
the cards on Friday morning. Harry Vass was scheduled 
to work on Friday; Friday night he came in at $ix or seven 
o’clock; now, whether he came in is something!I can’t tell 

vou. When he didn’t come in another man wdrked in his 
* 

place by the name of Tolson.” That although the record 
showed his name on the pay roll it did not mean he worked; 
that the man who worked in his place got the pa^ for it. Mr. 
Canfield then notified the Commissioner that jie was sur¬ 
prised, and under the Code, claimed the right j to impeach 
this witness. This was permitted over the objection and 
exception of Mr. Hodges. The witness then admitted that 
lie saw Mr. Canfield and Mr. Demarest the night before at 
the bakery attempting to establish how often Vass worked 
at the bakery after the accident. The witness! claimed he 
told them one day. He denied telling that oufside of one 
date after the accident Vass worked every Fridhy, and that 
on the occasion that he didn’t work, Tolson wo rived for him. 
He stated that he didn’t remember telling Canfield and 
Demarest how ma-v times Tolson had worked for Vass; he 
denied telling them that Vass had worked quite a 
81 number of Fridays in October and November. He 
didn’t remember whether or not Tolson was the only 
substitute who worked for Vass when Vass didn’t show up; 
he didn’t know how many occasions Tolson forked. Mr. 
Canfield then asked the Commissioner to direct a sub- 
peona for Tolson who he had also talked to the night be- 
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fore for the purpose of impeaching this witness. The Com¬ 
missioner refused to grant the motion to which an excep¬ 
tion was noted bv Mr. Canfield. 

•* 

The respondent then called as a witness on its behalf 
Major General Harry L. Gilchrist, U. S. Army, who testi¬ 
fied that he was a Major General in the Medical Corps of the 
United States Army; that he graduated from the Medical 
School of Western Reserve University, Cleveland, Ohio, 1896 
and from the Army Medical School in 1903. Prior to 1914 he 
was a member of the Health Department of the Philippine 
Islands for a little over two years during the epedimic of 
the Bubonic and Cholar; that he was in the Sanitary Com¬ 
mission; that he has been in the Army Medical Corps since 
1908; that he was an instructor in the Army Medical College 
for five years; that he was a commanding officer of the First 
Expedition of American Troops that went to France dur¬ 
ing the World War and on arrival took over British Gen¬ 
eral Hospital Number 9, containing 2500 beds; that was in 
1917. In 1917 by direction of the Secretary of War he was 
appointed Chief of the Medical Division of the Chemical 
Warfare Service or Gas Service, as it was known at that 
time. As such he had complete charge of the treatment of 
cases or gas casualties and their disposition—that was of 
the American troops. The British Hospital was the outflow 
for half of the gas casualties; on one dav thev received 1250 
gas casualties. He was a member of the Inter-Allied Con¬ 
ference, composed of the Cliief.9 of the Medical Division of 
the British Army, the Chief of the Medical Division of the 
French Army, the Chief of the Medical Division of the Bel¬ 
gium Army and the Chief of the Medical Division of the 
Japanese, and we met at Eco de Furnace at every week 
or ten days, during which time we put our cards on 
82 the table and compared different treatments and 
methods of disposing of gas casualties. 

Q. Is it not a fact that from 1917 to the present time, with 
the exception of the time you spent in Poland, your entire 
medical career has been given to the treatment, study and 
research of gas cases? A. It has entirely, and I may say 
that in 1919 I was appointed by the President, Mr. Wilson, 
under Mr. Hoover, who was in France, to take command 
of the American Typhus Fever Relief Expedition to Poland. 
I remained in command twenty months, following which I 
was returned to this Country and made chief of the Medical 
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Division of our Chemical Warfare Service which position 
I held for four vears and then went to Edgewdod Arsenal 
and took command of the Medical Research Division there 
for two years, following which I cam- back as Chief of the 
Medical Division and, in March, 1927, I was majde Chief of 
the Chemical Warfare Service with the ranlf of Major 
General. 

Q. That position you held until last week when you re¬ 
tired? A. Until May the 28th, past. i 

Q. After you returned to this country from Poland in 
1919, am I correct in assuming that your worjc was done 
with gas cases and nothing else? A. That is strictly the 
case, chemical warfare work, including the treatment and 
development and seeking of new chemicals. j 

Q. How many cases of gas, or how many gas cases, war¬ 
fare or service, have you seen since 1917? A. That is im- 
possible to tell; thousands. 

Q. Over ten thousand? A. I would hate tej make any 
statement. That was my work; I worked with it day in and 
dav out. 

* I 

83 Q. Let us get down to these gases: Thje gases are 
divided into four classes, are they not, Gieneral? A. 
There are several classifications of gases: Tak^ the gases 
that have a direct effect on the upper respiratory tract; 
they are one class; then there is the sternutament gas, a 
gas to make a man sneeze to throw off the mask ^t the same 
time the respiratory gas will be introduced; tlnfey have an¬ 
other class of gases, such as the mustard gas, and the loco¬ 
motor gases, and some of the gases that affect i;he nervous 
system, sulphur-cyanid which was not used, and carbon 
monoxide, and there are some gases that are classified but 
are not war gases because they never were used for that 
purpose. 

Q. Now, General, have you ever come in cdntact with 
sulphur dioxide and sulphur dioxide gas? A. I have. 

Q. A few times or a great many times? A. 'Well, my ex¬ 
perience with sulphur dioxide has been within the past 
three years: we started to use sulphur dioxide at the begin¬ 
ning, but it was not a casualty producer, so it was not used. 
My experience with sulphur dioxide dates back about thirty 
months ago when there were complaints of people in vicin¬ 
ities of large coke plants or establishments using soft coal, 
claimed to be affected from the action of sulphur dioxide 
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escaping from the stacks. That matter was turned over to 
me and our main plant was at Clareton plant at the Mo- 
nongahela River, at the City of Clareton. This was a large 
plant of the Carnegie Steel Works and I visited that 

84 plant and made investigations and saw a great many 
men who were constantly exposed to sulphur dioxide. 

The first time I got in a great many concentrations myself. 

The point was so important that we have established at 
Edgewood Arsenal a Medical Research Division and for the 
past two years have carried on some very interesting exper¬ 
imental work on the action of sulphur dioxide on animals. 
That plant has cost us $15,000 or $20,000 and we handle 
sulphur dioxide where we have it absolutely under control. 
We control the humidity and we control the temperature 
and we have gassed a great many thousand animals of dif¬ 
ferent kinds. 

Q. May I just interrupt you a monent: Will you state 
whether or not sulphur dioxide is an irritating gas? A. 
It is classified with Chlorine, Phosgene, Phlorpicrin, but 
sulphur dioxide is the least effective of any of the respira¬ 
tory irritants. 

Q. State whether or not, in your opinion, and in the opin¬ 
ions of other medical men with whom you work, sulphur 
dioxide is considered as an antiseptic. A. Sulphur dioxide 
is an antiseptic as all of those are antiseptics. A good dem¬ 
onstration of that was had on the Western Front. We 
found very few cases of gas among our men in the front 
trenches; at Brest, the Brest Hospital was full and that 
was accounted for in no other way than that the air was 
dominated with the Chlorine gas. 

Q. Have you written any articles or any treatises or text 
books on noxious and toxious gases and their effect 

85 on the human body? A. I have written several 
articles. 

Q. Have any of them been accepted and published by the 
American Medical Association or the American Medical 
Society and the American Medical Journal? A. They have. 

Q. State whether or not your recent book has been pub¬ 
lished with the sanction of the Secretary of War. A. All 
of my publications have been published with the sanction 
of the Secretary of War and with his permission. 

Q. State whether or not you have recently been con¬ 
nected with Doctor Browne of Johns Hopkins and Doctor 
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Metz of tlie Veterans’ Bureau in the study of the effect of 
gas on War Veterans. A. I think it was the ye^r 1926 that 
there were so many claims being made for the Residuals or 
after effects of these war gases that a Board wa$ appointed 
by Direction of the President and the President was A. K. 
Browne, Associate Director of Medicine at Johiis Hopkins, 
and the other was Doctor Metz, Chief of the Medical Re¬ 
search Division of the Veterans’ Administration and I was 
a third. j 

Q. Did you go over any cases? A. That Bo^rd was in 
session for two years and the object of that Board was to 
make a full study of the after effects of different gases. 
Through the State Department we had access to the records 
of every country in the World. We sent out literature, we 
sent out letters to most of the leading men in this country 
who had had experience with gas case^ to obtain 
86 their views; we took the gases and we todk the cases 
as we could get them from the Veterans’ ^Bureau and 
we tested one hundred cases of Chlorine, and ope hundred 
cases of Phosgene and one hundred cases of ihustard and 
one hundred other cases. We took those cases and, with 
my affiliation with the War Department, I succeeded in 
getting the original card of the man, and found out how he 

O L.' v_7 / j 

was treated during the War and, after we finished that, 
then we took the records of the Veterans’ Adiiiinistration 
and studied those. 

Q. Have you completed that work? A. Thjat work is 
just, about completed. 

Q. Is that to be published and promulgated by Medical 

Societv? A. If vou will look in the Journal of the Ameri- 

* 

can Medical Association, in the last number, there is a 
column and a half of an editorial on our work bn mustard 
gas which has already been published and tlje work on 
Chlorine- 

i 

The Deputy Commissioner (interposing): t*et us get. 
down to this case. 

I 

By Mr. Canfield: j 

Q. Have you ever seen any body autopsiecjl after the 
alleged effects of gas, gas on the respiratory tifact? A. A 
great many. 

Q. Considering all the facts stated in the hypothetical 
question, kindly state whether or not, in your ^pinion, the 
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Claimant was severely gassed with S0 2 gas on Au- 

87 gust 31, 1932? A. I do not think he was. 

Q. State whether or not in your opinion he was 
gassed to such an extent as to produce an oedema of the 
lungs. A. No, sir. 

Q. State whether or not in your opinion there was any 
involvement of the lungs in any way? A. No, sir. 

Q. State whether or not in your opinion there is any¬ 
thing to indicate, anything in the facts to indicate whether 
or not any pre-existing condition was aggravated or accel¬ 
erated from the exposure to gas on August 31, 1932. 

Mr. Hodges: I object to that question on the same ground 
that I objected to a similar question being asked Doctor 
Hunter. 

The Deputy Commissioner: Namely, that the agreement 
was that there was no pre-existing condition? 

Mr. Hodges: Correct. 

The Deputy Commissioner: I would like to ask the Doctor 
a question: 

By the Deputy Commissioner: 

Q. State whether or not, in your opinion, there was any 
condition accelerated or exacerbated, whether there was an 
exacerbation of any condition, whether it was pre-existing 
or not. A. From the exposure? 

Q. From the exposure. A. No, I do not think so. 

By Mr. Canfield: 

Q. State whether or not in your opinion lung abscesses 
are produced by exposure to S0 2 gas. A. I never heard 
of one. 

88 Q. State whether or not in your opinion there is 
any causal connection whatever, in any wise, between 

the exposure to the gas on August 31, 1932, and- A. 

(Interposing) I do not think so. 

Q. (continuing) And his death from lobar pneumonia 
on January 17, 1933? A. There is no connection that I 
can see. 

Q. Is there any possibility or probable connection be¬ 
tween the exposure to S0 2 gas on August 31, 1932, and the 
death of the patient on January 17, 1933, from lobar pneu¬ 
monia? A. I can see nothing at all, sir. 
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I 

I 

Q. State whether or not, in your opinion, a min suffering 
from lung oedema would be in a physical condition to walk 
around the next day after the exposure. A. Absolutely no. 

I 

By the Deputy Commissioner: 

Q. You mean if he had sufficient exposure to set up an 
oedematous condition? He would not be able to walk 
around? A. May I describe my position? 

Mr. Canfield: I have two or three more questions. 


The Witness: May I sav a few words? 

The Deputy Commissioner: Yes. 

Mr. Canfield: I want you to answer all tlie questions 
first, and then give the explanation. 

The Deputy Commissioner: He has answered my ques¬ 
tion and wants to explain it. 


Bv the Deputv Commissioner: 

* A * 


Q. I was asking if there was sufficient exposure 
89 to gas to cause an oedematous condition of the lung, 
would he be able to walk around? A. In my opin¬ 


ion, no. | 

i 

By Mr. Canfield: j 

i 

Q. Now, General, is there any possible or probable con¬ 
nection between the exposure to S0 2 gas on August 31, 
1932, and the death on January 17, 1933, following from 
lobar pneumonia? A. Absolutely not. 

Q. Doctor, from the facts stated in my hypothetical ques¬ 
tion, do you contribute, do you connect, in any wise, the 
lung abscess, detected for the first time on December 3, 
1932, to the exposure to the gas? A. I can se^? no possible 
connection. 

Q. Was the exposure to this gas either a cofitributing or 
an exciting cause, in any wise, to this man’s death? A. 
I can see no connection. 

Q. I have one more question: You were up there this 
morning and went over the premises? A. Yes|. 

Q. And you know the location of the machine? A. Yes. 

Q. And you know the big wall which separates the in¬ 
cinerator room from the store room in which the machines 
are? A. Yes. 
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Q. State whether or not at that time we looked at the 
drafts and ventilation of that cellar and checked them up? 
A. Yes. 


Q. Having* all those things in mind, together with 
90 tlie facts stated in the hypothetical question, is that 
what you based your answer on? A. Partly and ab¬ 
solutely 

Q. And, now, is there anything you want to state now as 
your reason or grounds upon which you base or come to 
these conclusions? A. Now, I want it understood, Mr. 
Commissioner, that I am stating experience, nothing I have 
read in the books on this subject. I am greatly interested 
in lung irritants and chemicals of all kinds, because it has 
been my work since 1917. When a man suffers from lung 
oedema there is excruciating pain and our tests in the field 
was, the test that we adopted as a standard, was if a man 
had lung oedema he could not put his shoulders back on 
account of that excruciating pain; that man was a complete 
invalid for several days following as a result of that lung 
oedema. 


By Mr. Hodges: 

Q. Is this a particular case? A. This is a case in gen¬ 
eral ; a statement of fact in the case of lung oedema. 

Q. You are just speaking generally? A. Just speaking 
generally. I am basing this statement on thousands of 
cases that I have seen. Another thing, a lung oedema when 
you figure on the cause of it, the liquid, a large part of it, 
has left the blood and naturally the hemoglobin will be 
markedly increased. We find a hemoglobin of about one 
hundred and twenty percent; a marked increase of red 
blood capsules , from seven million to nine million. I ob¬ 
serve in this case five million or six million—what 
91 was it—when was the count made? 


By Mr. Canfield: 

Q. The Sixth of September. A. That amount was prac¬ 
tically normal, with the red capsules normal. That, to¬ 
gether with the fact that the man was walking around, 
demonstrates clearly in my inind, notwithstanding the ex¬ 
perience I have had with sulphur dioxide, that that man 
*was not suffering from sulphur dioxide and was not suffer¬ 
ing from lung oedema. 
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Q. How about the right side of the heart? Another 
thing, we find in lung oedema the right heart is always 
greatly enlarged, for the reason that that heart is pump¬ 
ing blood up into the lung; those lungs are filled jwith water 
and, in fact, we have deaths among oedema; !those men 
drown and their own sputum does it, the same ^is if a man 
jumped into the river. When the lung is filled With blood, 
the blood pushed up into the lung, it dams the now and the 
flood gets back into the heart and the right heart is swollen 
and, being thinner, we find the right heartj twice its 
normal size. That did not exist in this case, j This heart 
was normal. His hemoglobin was normal. Hi^; red blood 
cells were normal. 

I 

I 

Mr. Hodges: I do not know whether the qujestion says 
that the heart was normal. If it does, there is evidence- 

Mr. Canfield (interposing): There is no evidence he did 
not have a normal heart. 

The Deputy Commissioner: The examination of the 

lungs and chest was negative and of thfe heart- 

92 Mr. Canfield (interposing): The lieajrt and the 

great vessels. 

Mr. Hodges: Did not Doctor Hunter take tljese reports 
from the Emergency Hospital and say that the heart action 
was above the normal? 

The Deputy Commissioner: That is the headt beat; that 
was slightly above normal. That has nothing! to do with 
the size of it. 

Mr. Canfield: May I read the report of Doctor Daniels? 
This is the examination of September 9, 1932, ajs it appears 
in the record: “Physical examination: Examination re¬ 
veals a well nourished colored man who is propped up in 
bed. 

“Temperature normal. 

“The voice is extremelv hoarse. 

%/ 

“Head, eyes, ears and nose: negative. 

“Pharynx: there is some redness of tlie posterior 
pharynx. 

“Chest: is negative. 

“Heart: is normal. Pulse eightv. Blood pressure 125/ 
80. ‘ | 

“Abdomen: is negative 

“Extremities: negative.” 


I 



76 


XAT’L CASUALTY CO. VS. R. J. HOAGE, ETC., ET AL. 


And the report of Doctor Worth B. Daniels, of October 
26, 1932, has this to say: ‘‘Fluoroscopic examination of the 
chest shows the lung* fields to be clear. Both diaphragms 
move freely. No enlargement of the heart or great vessels. 
Posterior medial-scinum clear.” 

Mr. Hodges: What date are you referring to—On Sep¬ 
tember the 6th or the 9th? 

93 The Witness: I refer to September the 6th and I 
refer to September the 9th; the large heart remained 
some time. 

Mr. Hodges: If you referred to September the 6th, there 
is nothing in the question- 


By the Deputy Commissioner: 


Q. (Interposing:) Doctor, state, tell us whether or not 
there would be any great enlargement of the heart in a 
three-day period? A. There would be. The height of lung 
oedema- 


Q. (Interposing:) If there was that condition. Q. If he 
was gassed which produced that oedema, that will make 
its appearance in the first thirty-six hours and then 
we find that eighty per cent of all are dead who die 
from lung oedema within the first thirty-six hours. If a 
patient survives that period then he gradually makes re¬ 
covery by absorption of the fluid. 


By Mr. Canfield: 

Q. Would this man have been able to leave the hospital 
in your opinion? A. He could not. I cannot understand 
why anyone would allow a man to leave the hospital with 
lung oedema. 

Q. Would he be out-A. (Interposing:) He could 

not possibly- 

Q. (Continuing:) Would he be out and go to Doctor 
Morse’s office the next day? A. He could not, no, sir. 

Q. Suppose Doctor Morse’s examination disclosed there 
was no enlargement of the heart or lung or other involve¬ 
ment ? 

The Deputy Commissioner: That is what I read 
from. 


94 
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By Mr. Canfield: | 

Q. Go ahead, General. Take up your further reasons. A. 
Then read the second question. 

Q. Was there any causal connection between the inhala¬ 
tion and exposure to the gas and lobar pneumonia? A. 
If you recall, Mr. Commissioner, along about 1925 there 
was use of Chlorine for purposes of treating respiratory 
diseases. I have a Chamber established in the Senate; I 
have treated over three hundred and fifty Congressmen in 
the Congressional side for this condition. I did not treat 
Mr. Coolidge. That was the attending surgeon who treated 
him with Chlorine for the purpose of prevention of influ¬ 
enza and respiratory diseases. 

Q. Is Chlorine stronger than sulphur dioxide? ' A. It is 
stronger. 

Q. What affect would it have? A. Of course, if the con¬ 
dition—if they get it in its beginning, they find the results 
splendid, but if it becomes systemic, the results are nega¬ 
tive. | 

By the Deputy Commissioner: 

Q. Depending on the patient’s condition? aJ. Yes. 

Q. And the effect of it? A. Yes. So I canncjt see any 
connection between influenza and sulphur dioxide and ex¬ 
posure to it. 

Bv Mr. Canfield: 

* 

Q. In your study of gases, General Gilchrist^ did you 
ever see or hear of lung abscess following exposure to sul¬ 
phur dioxide? A. I did not. Our post mortems on 
95 animals at the Arsenal, where our experitnents are 
conducted, we give the gas until we kill them, push 
them to the limit and I have gone carefully ovei* our rec¬ 
ords and have never seen a lung abscess following. 

Q. And it is a fact, is it, that animals are moite delicate 
than human beings; their lungs are naturally sb? A. I 
might state an incident; if you will recall in history years 
ago the underground road there in the City of London, 
trains were hauled by coal-burning transportation and it 
was recommended that people with tuberculosis try it and 
they went down into those tunnels to inhale thht sulphur 
dioxide gas, the gas that was thrown off from the burning 
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and consuming of soft coal, and that is acknowledged by 
most physicians: that that gas is a good preventative 
against respiratory disease. 

Q. Did you ever hear of sulphur dioxide gas causing 
chronic bronchitis? A. I never did. 

Q. You never have? A. I have never seen a chronic 
case. Naturally it will produce an inflammation, but that 
requires some exposure. I have been in our Chamber where 
they were killing animals and it produced soreness and 
my eyes burned; it would last for about a week or ten days, 
but then you are all right again. 

Q. In your opinion, can an exposure to sulphur dioxide, 
inhaled, leave residuals in the lungs for any considerable 
appreciable time? A. 1 could see no connection what¬ 
ever. 

96 Q. Do you cal] influenza and la grippe the same 
thing? A. I do not think there is anv difference. 

Q. Assuming a man had an inflam wed throat and de¬ 
veloped la grippe or influenza, would you ascribe the in¬ 
fluenza or la grippe to the in flammed throat? A. I could 
not see any connection whatever; no, sir. 

Q. Could the influenza produce an abscess of the lung, 
aside, I mean, from any inflam wed condition of the throat 
as a result of the gas? A. According to text books—I have 
not had much experience with internal medicine; I cannot 
answer, but I do not see why it could not. 

Mr. Hodges: I did not hear you. 

The Deputy Commissioner: He said that he has not had 
much experience in internal medicine but he does not see 

whv it could not. 

* 

The Witness: It is an infective disease. We know lung 
abscesses must be produced by the introduction of some 
organism in the lung. 

Bv Mr. Canfield: 

Q. And that could be introduced regardless of an in- 
flammed condition of the throat? A. Certainlv. 

Q. Would the inflamwed condition of the throat accelerate 
or contribute to the lung abscess, in your opinion? A. In 
my opinion, not unless there was a bruising of the mucous 
membrane which allowed the soil there for cultivation of 
the organism; that would appear in not over ten days. 
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Q. If lie got a necrosis of the mucous jnembrane 

97 as a result of gas what would be the longest period 
after August the 31st it would take for the cultiva¬ 
tion of these organisms? A. Not over ten days. I am fac¬ 
ing the facts and basing my opinion on Chlorine, which is a 
more powerful lung irritant. 

By the Deputy Commissioner: 

Q. The likelihood would be much less with sulphur 
dioxide? A. Yes. 

! 

Mr. Canfield: You may cross examine. 

Cross-examination. 

Bv Mr. Hodges: 

Q. What is the chemical effect of Chlorine on the lungs? 
A. Now, of course, Chlorine is an irritant. Thej introduc¬ 
tion of Chlorine will irritate the sensorv nerve and cause 

* 

spasm of the bronchus. 

Q. Maybe you did not get what I mean, General: What 
does it produce, what chemicals? A. The chemical reaction 
is the destruction of the tissues. I do not know what the 
reaction is between the tissue and the chemical. 

Q. It has been testified her- that sulphur diokide when 
inhaled into the lungs causes a chemical reaction that, when 

it comes into contact with the water, produces an acid- 

A. (Interposing:) I do not know what he referred to. 
Whv, von can have chemical reaction between the tissues 

of the- | 

By the Deputy Commissioner: | 

Q. (Interposing:) The water from the tissue, the mois¬ 
ture comes in contact- A. (Interposing:) Some 

98 make the statement that sulphur dioxide is; sulphuric 
acid, which is wrong. Some say that sulphur dioxide 

plus the moisture which produces it makes it sulphuric acid. 
It is not right. It produces H-0-S0 ;J , not 4. 

Bv Mr. Canfield: 

Q. And 3 is sulphuric acid- 

By Mr. Hodges: j 

Q. (Interposing:) Will it produce sulphuric ^cid in the 
lung? A. No. How would you get it down there? 
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Q. In the respiratory tract; will it produce sulphuric acid 
there? A. Xo, sir; unless a man gets a tremendous whack 
of it and is exposed to it for at least an hour. 

Q. Suppose a man becomes unconscious as a result of 
being* exposed to this gas. Would he have to have gotten a 
great deal of gas? A. I never heard of a man becoming 
unconscious from exposure to S0 2 gas. 

Q. If he became unconscious, would it not be because he 
had been exposed to a great deal of it? A. No, there is 
no unconsciousness produced by sulphur dioxide; it does 
not produce unconsciousness. 

Q. Suppose, though, that it did? A. It could not. You 
cannot suppose it. It could not happen. 

Q. You think, then, that the unconsciousness in this case 
is caused something else? A. Yes; it lias no connection 
with the sulphur dioxide. I am basing my statement on 
experience with a great many thousands ot* cases. 

99 Mr. Hodges: I have no more questions. 

Mr. Canfield: I am through. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Mr. Canfield: I have another expert that I can call- 

The Deputy Commissioner (interposing:) I don’t think 
that is necessarv at this time. 

Mr. Canfield: Well, rather than take up the Commis¬ 
sioner’s time, though I have another expert here, his testi¬ 
mony will be purely cumulative and corroborative of what 
Doctor Gilchrist has said, General Gilchrist, and I won’t 
introduce him unless— 

The Deputy Commissioner (interposing:) Xo, I do not 
care to hear him. Is that all, gentlemen? 

Mr. Canfield: Yes. 

Mr. Hodges: Yes. 

The Deputy Commissioner: Then, that will conclude the 
hearing. 

(Thereupon the instant hearing was concluded.) 

100 The foregoing is the substance of all the testimony 
given in the course of the hearing before the Deputy 

Commissioner, and exceptions above mentioned were 
severally taken prior to the rendering of the Commis¬ 
sioner’s award, all of which was considered by the Court in 



NAT ? L CASUALTY CO. VS. E. J. HOAGE, ETC., ET AL. 81 

a review of the testimony on a motion to dismiss; and by 
stipulation of Counsel heretofore entered, this j statement 
of evidence is by the Court signed and sealed iii duplicate 
this 21st day of February, 1934, nunc pro tunc, and hereby 
made a part of the record of this cause. 

JESSE C. ADKINS, 

i Justice. 

We hereby stipulate and agree that the foregoing, con¬ 
stitutes the true testimony, objections and exceptions, and 
is herebv submitted as a statement of evidence ini the cause. 

HENRY I. QUINN, 

AUSTIN F. CANFIEljj), 

Attorneys for Plaintiff, 

637 Woodward Bldg., 733! 15^ St. 
LOUIS O. HODGES, ji, 

KARL KINDLEBERGtlR, 
Attorneys for Intervenor Verneta ft. Vass. 

J. J. WILSON, | 

Asst. U. S. Atty., D. C., 
Attorney for Dep\. Comm. 
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Court of Appeals of the District of Columbia 

January Term, 1934 
No. 6170 


National Casualty Company, a Corporation, 

Appellant, 


vs. 

. , 

Robert J. Hoage, Deputy United States Employees 
Compensation Commissioner for the District of 
Columbia, and Verneta E. Vass, Intervener, 

Appellees. 


BRIEF ON BEHALF OF APPELLANT 

This cause comes up on Appeal from thej Court be¬ 
low. For convenience, the appellant here vftll be des¬ 
ignated as the respondent, the appellee, Hoage, as the 
Commissioner, and the intervener, Verneta IjS. Vass, as 
claimant. 

STATEMENT OF FACTS 

Prior to and on August 31, 1932, Harry Vass, a 
young colored man, was employed as a houseman and 
janitor at the Apartment House known as 4701 Con¬ 
necticut Avenue. In the numerous apartments were 
Frigidaire Ice Boxes, controlled by a central system 
located in the basement of the apartment house. On 
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August 31, 1932, between 1:00 and 2:00 o’clock, a 
mechanic came to repair the equipment, which was 
located in a room about 20 feet by 30 feet without win¬ 
dows but having ventilators on one side. Running 
along side of this room in which the ventilators were 
located was a corridor or hallway which led in turn 
into another hallway through which one could pass 
from the basement to the outside of the building. On 
this day Vass was working in an incinerator room 
located next to the room in which the equipment was 
being repaired, which room was divided by a solid 
brick wall; this room had no windows in it but had a 
door, which opened into the hallway which ran at right 
angles to the other hallway mentioned. (R. 27.) While 
the mechanic was repairing the equipment, a large 
amount of a gas known as sulphur dioxide gas (S0 2 ) 
was accidentally liberated and permeated through the 
. ventilators into the said hallway and more or less filled 
the entire basement. The mechanic wore a gas mask 
in order to keep from being subjected to the gas, and 
another witness could not stay in the basement more 
than five minutes. (R. 26.) That Vass was observed 
coming out of the incinerator room with a towel 
wrapped around his face, stating “this gas is getting 
too strong for me;” he then walked outside. (R. 27.) 
Five minutes later Vass was observed lying on his back 
on the ground outside of the building breathing pretty 
heavy and unconscious. (R. 26.) It was a very hot 
day, and was very hot down stairs. (R. 27.) 

The Fire Rescue Squad was called, and arriving, 
they treated Vass, who was overcome with the fumes 
of S0 2 ; that the patient was then placed in the Emer¬ 
gency Hospital ambulance to be taken to Emergency 



Hospital. The doctor on the ambulance examined the 
patient casually, took his pulse, listened to! his heart, 
and the patient showed signs of consciousness—that he 
had probably gained consciousness and was then taken 
to the hospital. (R. 32.) The patient had ipoist rales 
in the right and left lobes of his lungs. The patient was 
kept in the Emergency room, but was not admitted to 
the hospital as a patient; he remained there until that 
evening, and, feeling pretty good, wanted td> go home; 
he was discharged to return if necessary. | (R. 33.) 
The patient was treated for moist rales apd odema, 
which the doctor thought was caused by inhaling S0 2 
gas, admittedly an irritating gas. j 

The next day Doctor Edward C. Morse, a physician 
employed by the respondent, went to the patient’s 
house to examine him and found that h^ was out 
(R. 49); he left word for Vass to come to his office, and 
on September 2nd, Vass went to the office of Doctor 
Morse where he submitted to a thorough examination 
of the upper respiratory tract and the lungjs, with no 
positive findings. Vass had a little sub-ndrmal tem¬ 
perature, complained of some soreness of thp chest, and 
had a slight cough; the doctor found nothing in his 
chest, no odema of any kind, no rales nor disturbance 
in the lungs, the heart was of normal size pnd had no 
murmurs. (R. 50.) The doctor’s impressiop was that 
the patient suffered from temporary residuals due to 
the inhalation of the gas, which would incapacitate him 
for probably ten days. There was nothing of a positive 
nature in the throat except some redness which he 
assumed was an irritation due to the exposure; the 
irritation was in the pharynx, part of the upper re¬ 
spiratory tract, and although the doctor looked for, he 
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found no lesions of any kind. (R. 50.) The patient 
was sent home and seen by the doctor the next day. 
The doctor examined the patient and found no pul¬ 
monary pathology; he saw the patient on the 5th of 
September and decided, as a precautionary measure, 
to send the patient to a hospital for observation; that 
at the hospital he went over him again, arranged for 
X-rays, completed examinations, etc., as a routine 
work. (R. 50.) That the chart of the hospital during 
this time exhibited no signs of pulmonary infection. 
Doctor Morse again, as a precautionary measure, de¬ 
cided to call in a doctor of internal medicine, and ac¬ 
cordingly called in Doctor Worth B. Daniels, who 
examined the patient and made a written report to 
Doctor Morse. Doctor Daniels’ report showed the 
patient’s temperature was normal, his voice extremely 
hoarse, and some redness of the posterior pharynx; the 
heart was normal (R. 53) and the doctor’s impression 
was that the patient was suffering from an irritating 
lesion of the upper respiratory tract due to exposure 
to S0 2 gas, but, that, there was no evidence either by 
physical examination or by X-rays of any disease of 
the lungs; the examination by this doctor disclosed no 
lesion or destruction or evidence of destruction of the 
lungs, the parenchyma or alveoli; the heart was found 
to be normal and no involvement whatever of the lungs. 
The X-rays indicated no evidence whatever of any 
disease or damage to the lung parenchyma, and that 
during the time the patient was in the hospital, he 
showed no evidence whatever of any infection; the only 
thing this doctor could find was an inflammatory condi¬ 
tion of the upper respiratory tract. (R. 54.) 

On September 12th, the patient was discharged, 
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needing no further observation or hospitalization in the 
opinion of Doctor Morse. (R. 50.) The condition of 
the throat was improving and there was no evidence 
found of any pulmonary infection whatever] (R. 50.) 
The patient was rather apprehensive aiid sort of 
psychic because of his exposure to the gas apd the doc¬ 
tor decided in view of this condition that pe ought to 
be observed further. That when the patient left the 
hospital he was still complaining, although Doctor 
Morse found no pathology to justify the complaint. 
That he examined the patient on five different occa¬ 
sions and on October 4th he sent the patient back to 
work. On that day the patient complained c}f coughing 
and soreness in the upper respiratory tract. At one 
time the patient had complained of soreness in his 
chest, which was the only time he ever complained and 
which the doctor attributed to coughing. (R. 51.) 
That after that date the patient never conjiplained of 
anything in the lower chest and the physician found no 
evidence whatever of infection or pulmonary odema; 
that outside of the irritation in the upper Respiratory 
tract he found nothing. That on Octobe^ 24th, the 
patient again consulted this physician and cjomplained, 
but the physician found nothing from an examination 
of the patient, to justify the complaint. (1^. 51.) He 
last saw the patient on the 11th day of November in 
his office, but had no record of any complaint, nor did 
he find anything to justify any complaint, j (R. 52.) ' 
The patient was referred again to Doctorj Daniels on 
the 26th of October, who again made a thorough exami¬ 
nation. This examination was essentially the same as 
previously reported; doctor’s impression being that 
there was no cause for the persistent disability. The 
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patient constantly cleared his throat and was some¬ 
what hoarse, which the doctor attributed to the con¬ 
stant act of clearing the throat. This doctor suggested 
that the patient be sent to a specialist on nose and 
throat diseases. (R. 55.) The patient was then sent 
to Doctor William H. Jenkins, a specialist on nose and 
throat diseases, who examined the patient and made 
a diagnosis of chronic paryngitis and laryngitis. He 
could find no reason for the condition existing in the 
nose where he would be most apt to find it and he be¬ 
lieved that the condition was caused by some external 
thing. The witness was not familiar with S0 2 gas. 
The witness stated that the condition in the patient 
would not be called an infection (R. 29), nor would the 
condition found by him on October 28,1932, have been 
apt to lead to any condition in the lungs such as lobar 
pneumonia, nor would it be the cause of an infection 
for a lung infection. (R. 29.) 

On December 1, 1932, the patient was brought into 
Emergency Hospital, where an examination was made, 
and his condition was pronounced as “la grippe.” He 
was sent home to return if necessary. The card from 
the hospital records indicated he complained of sore 
throat, cough and pain in the chest “since first of the 
week”; that he was only in the hospital on this occasion 
a few minutes. He was brought back again on the 3rd 
of December, diagnosed as pleurisy and transferred to 
Gallinger Hospital. That shortly after his admission 
a working diagnosis was made of lung abscess. 
(R. 38.) X-Rays confirmed the diagnosis. The patient 
showed signs of improvement until the early part of 
January, 1933, when his condition developed into lobar 
pneumonia and he died on the 17th day of January, 
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1933. (R. 10.) The final diagnosis given in his case 
was lung abscess in the right base and thi cause of 
death lobar pneumonia. (R. 32.) No autopsy was 
performed. 

I 

I 

ASSIGNMENT OF ERRORS 

1. The Court erred in sustaining the motions of the 
defendant, Robert J. Hoage, and the intervpnor, Ver- 
neta E. Vass, to dismiss the Bill of Complaint. 

2. The Court erred in dismissing the Bill of 
Complaint. 

3. The Court erred in holding that therej was suffi¬ 

cient evidence before the defendant Hoage at the hear¬ 
ing before mentioned to sustain the findings of fact 
and award made by him. j 

ARGUMENT 

i 

All of the assignments will be argued together. It 
is our contention here that the findings and award of 
the commissioner were made without substantial evi¬ 
dence in the record to sustain them. We are not un¬ 
mindful of the many decisions of this Court in passing 
upon the question of “weight of evidence.” The argu¬ 
ment will endeavor to point out the fact that there is 
no substantial evidence to sustain the award,. 

This Court has said that only substantial evidence 
will support a finding in favor of the claimant, and, in 
that regard, the burden lies on the claimant to prove 
by a preponderance of the evidence the facts upon 
which the claim is based. New Amsterdam Casualty 
Company vs. Hoage, 60 App. D. C. 40, jPowell vs. 
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Hoage, 61 App. D. C. 99, Harris v. Hoage, 62 App. 
D. C. 275. The Court has also used the expression 
“sufficient evidenced We take it that “substantial 
evidence” and “sufficient evidence” mean the same 
thing. “Substantial evidence” is defined in Minahan 
v. Grand Trunk Western R. Co., 138 Fed. 37 as “not 
vague, uncertain, or irrelevant matter not carrying 
the quality of ‘proof or having fitness to induce con¬ 
viction.” See also Jenkins and Reynolds Co. vs. Alpena 
Portland Cement Company, 147 Fed. 641, 643. 

We are therefore asking a review of the evidence in 
this case for the purpose of determining whether or 
not the findings of fact and the award of the commis¬ 
sioner are based upon “Substantial evidence.” 

“There can no longer be any controversy as to 
the correctness of the rule that an award not sup¬ 
ported by evidence is not in accordance with law, 
and so we have several times said in similar cir¬ 
cumstances that our duty is to determine from the 
record whether the evidence given before the 
Deputy Commissioner will sustain his finding . 
(Italics ours.) Cases cited.” 

The Liberty Mutual Insurance Company v. 
Hoage, 61 W. L. R. issue number 32, pages 565, 
566. 

“We think that there can be no doubt of the 
power of the Congress to invest the Deputy Com¬ 
missioner, as it has invested him, with authority 
to determine these questions after proper hearing, 
and upon sufficient evidence.” (Italics ours.) 

Voehl vs. Indemnity Insurance Company of 
North America, 288 U. S. 162; 53 S. Ct. 380. 



Moreover there can be no doubt that thi^ Court and 
other Courts have insisted that the burden of proof in 
these cases falls upon the claimant. Indemnity Insur¬ 
ance Company of North America vs. Hoage, 61 App. 
D. C. 173. (Reversed in U. S. Supreme Court but not 
on this point.) We argue earnestly that t|his burden 
can be sustained only by legally competent evidence, 
and not by conjecture, guess, probabilities pr possibil¬ 
ities This is the controlling doctrine, not pnly in this 
jurisdiction but in practically every other jurisdiction 
in the land. We quote from various authorities: 

“The fact that there is some legal evidence sus¬ 
taining the issue on the part of the claimant is not 
sufficient to justify an award by the Commission 
unless the greater weight of all the evidence is in 
his favor, for the burden of proof is on| the claim¬ 
ant, and it is the duty of the Commission to con¬ 
sider and weigh all the evidence produced and de¬ 
cided accordingly to its preponderance.” Joseph 
Halsted Co. v. Industrial Commission et al., 122 
N. E. 822 (Ill.). 

In Schneider’s (2nd Ed.) Workmen’s Compensation 
Laws, Sec. 295, P. 1010, we find the following: 

“The applicant must sustain his contention by a 
preponderance of the evidence, and a finding based 
upon mere guess, conjecture, or possibility, will 
not be allowed to stand. (Italics ours.) 

“To hold that there was a casual connection be¬ 
tween the disease and the employment ^ ould be to 
indulge in conjecture . (Italics ours.) Ayers vs. 
Hoage, 61 App. D. C. 389. | 
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“The main contention of the appellant is that 
the evidence is insufficient to show that the condi¬ 
tion of the knee in 1931 was caused by accident of 
November 8, 1929. The burden of proof is on the 
appellee to show with reasonable certainty (Italics 
ours) that alleged injury was caused by the acci¬ 
dent. * * * 

“In Ginsberg v. Burroughs Adding Machine 
Company, 204 Mich. 130, the Michigan Court 
said: 'But the inferences drawn must be from 
established facts, inference may not be built upon 
inference, possibilities upon possibilities, or infer¬ 
ences drawn contrary to the established facts, con¬ 
trary to the undisputed evidence. If an inference 
favorable to the applicant can only be arrived at 
by conjecture or speculation the applicant may not 
recover . (Italics ours.) So if there are two or 
more inferences equally consistent with the facts 
arising out of the established facts, the applicant 
must fail/ ” 

“In the case of Standard Oil Co. v. Industrial 
Commission, 339 Ill. 252, the Illinois Court held: 
'Liability under the Compensation Act cannot rest 
upon the imagination , speculation or conjecture 
(Italics ours) or upon a choice between the two 
views equally compatible with the evidence, but 
must be based upon facts established by a pre¬ 
ponderance of the evidence. * * * The awards 
for compensation cannot be based upon possibil¬ 
ities or probabilities (Italics ours) but must be 
based upon sufficient evidence showing that the 
claimant has incurred a disability arising out of 
and in the course of his employment/ ” Bartlett 
v. Eaton, 123 Neb. 599, 243 N. W. 772. 
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“A physician called by the defendant expressed 
the opinion, in answer to hypothetical | questions, 
that the inhaling of the gasoline vappr did not 
cause the pneumonia. Other employee^ who used 
the spraying machine at close range were not in¬ 
jured by the fumes. Rules of law applicable to the 
present inquiry were recently stated as!follows: 

“ ‘The burden of proof is on the employee to 
prove by a preponderance of the evidenc^ that per¬ 
sonal injury was caused to the employee by an 
accident arising out of and in the course of his 
employment/ 

“ 1 Awards of compensation cannot be based 
upon possibilities or probabilities (Italics ours), 
but must be based on sufficient evidence showing 
that the claimant has incurred a disability arising 
out of and in the course of his employment/ Cit¬ 
ing Bartlett v. Eaton, supra. Townseiid v. Loef- 
felbein et al., 244 N. W. 418. 

“Sanderson’s case, 224 Mass. 588, foiftnd in 113 
N. E. 355, was a case where the Industrial Com¬ 
mission of that State awarded compensation to a 
widow where death had apparently b^en caused 
by accidental means. The Court, in th^ course of 
its opinion, declared that many conjectures could 
be made as to the cause of the fall of the deceased, 
some of which would sustain the application and 
others negative any right in the claimant. It con¬ 
cluded that the finding of the commission was 
based ( upon surmise , speculation and conjecture , 
and does not rest upon a foundation of proof by a 
preponderance of the evidence (Italics ours)the 
Court adding: ‘It may be the dependent is correct 
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in her contention that the death of the employee 
was due to a fall from the wagon, but other 
theories and conjectures are quite as probable.’ ” 
Roebling’s Sons Co., et al. v. Industrial Accident 
Comm., 171 Pac. 987. 

“The Industrial Accident Board in the deter¬ 
mination of the questions of fact is permitted to 
draw such inferences from the evidence and all the 
circumstances as a reasonable man could draw, 
but its findings cannot properly be based merely 
upon conjecture or speculation.” Citing cases. 
(Italics ours.) Re: Sanderson’s Case, 113 N. E. 
355 (Mass.). 

Having in mind the established law from the above 
cases, it now becomes important to determine whether 
or not the findings of the Commissioner and the award 
based thereon were made upon “substantial or suffi¬ 
cient evidence ,” or whether or not they were made upon 
guess, conjecture or speculation . The determination 
of the case, we respectfully submit, could only be made 
by a careful examination of the medical testimony. It 
involves a question of cause of death. That must of 
necessity require sound medical testimony, from those 
competent to testify. It further requires expert testi¬ 
mony from physicians familiar with the chemical gas 
known as sulphur dioxide, and its effects upon the 
human body. To take testimony from physicians not 
competent to testify and rely upon it, as the Commis¬ 
sioner did below, is to accept a character or quality of 
testimony, no better than that which a layman could 
give. 

It is admitted that Vass was subjected to an ex¬ 
posure of the gas on August 31, 1932, this day being 
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an extremely hot day (R. 27), and that laier he was 
found in an unconscious condition outside knd trans¬ 
ferred to Emergency Hospital, and although treated by 
the intern who accompanied the ambulance, was not 
admitted as a patient. This intern, Doctor James 
Thompson, on whose testimony the Commissioner 
seemed to have relied upon in part, refused to attempt 
to testify as an expert on S0 2 gas. Claimant’s counsel 
asked him (R. 33): 

“Q. Do you know anything about Sulphjir Dioxide 
gas? ! 

“A. I do not. I am not qualified to discuss that 
gas; it is so long since I have had chemistry 
and so many new developments hjave taken 
place in the last ten years.” j 

I < 

He testified further that a lung abscess Was both a 
probable and a possible event after an exposure to an 
irritating gas, yet, this same intern, who atj one stage 
of his testimony, when asked to read the respiration of 
the patient from the hospital charts produced by him, 
and, then before him as evidence, proceeded to read 
the pulse of the patient and had to be corrected (R. 34), 
and, who testified that the patient had an odema of 
the lungs when admitted, and was permitted by him to 
go home about 6:00 o’clock that evening, wlien by the 
evidence of experts later produced, that wotild be im¬ 
possible, clearly demonstrated his incompetejicy to tes¬ 
tify in a proceeding of this kind. If the testimony of 
Doctor Hunter, a witness on behalf of the claimant, 
and referred to later, is worthless, as we contend it is 
under the aforementioned authorities, then the only 
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testimony upon which the Commissioner could attempt 
to base his award was that of this incompetent intern. 

The next witness produced on behalf of the claimant 
was Doctor William H. Jenkins. Noting that the 
theory of the claimant’s case was the fact that the in¬ 
flammation or irritation of the patient’s throat was the 
producing factor of the lung abscess from which pneu¬ 
monia and death followed, it is important to consider 
the testimony of this Doctor, who, as we said was pro¬ 
duced by the claimant. In clear, unequivocal, unmis¬ 
takable language, from which there can be no escape 
as to its meaning, he was asked by claimant’s counsel 
(R. 29): 

Mr. Hodges : “Doctor, would this condition on, say 
October 28, 1932, have been apt to lead to 
any condition in the lungs such as lobar 
pneumonia? 

“A. Not that condition. I mean my thought is it 
would not lead to pneumonia. 

“Q. Might it cause, being an irritating gas, might 
it cause a secondary irritation in the lungs 
or further down in the bronchial tubes? 

“A. I would not think that the throat would be a 
cause of infection for a lung infection. * * *” 

Cross examination by Mr. Canfield: 

“Q. Did you not say this substantially, Doctor, I 
could not get your exact words. That condi¬ 
tion as I found it would not lead to lobar 
pneumonia? 

“A. I do not think it would.” 
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Dr. Jenkins did testify, as the Commissioner stated 
in his findings (R. 15), that if the patient god the same 
amount of gas in his lungs that he got in his throat, 
it could have caused the same condition in pis lungs, 
but, and this is again further evidence of tl^e lack of 
any substantial testimony to support the award, the 
Commissioner closed his eyes to Doctor Jenkins’ testi¬ 
mony set out verbatim above, and also Overlooked 
the testimony of the same witness that he m&de no ex¬ 
amination of the patient’s lungs at all, apd, on the 
other hand, the Commissioner did have before him the 
positive unimpeached testimony of Doctor Morse 
(R. 50, 52) Doctor Daniels (R. 53) et seqj, and the 
X-Ray reports taken to show that there were |no lesions 
or damage to the lungs, the lung fields (parenchyma; 
alveoli). Frankly, it has always given us sonke concern 
why this feature of the case was ignored by the 
Commissioner. 

That brings us to the testimony of Docto^ Hunter. 
His qualifications were admitted purely as ft patholo¬ 
gist (R. 40.) No attempt was made by anybody to 
qualify him as a pharmacologist (study of poisonous 
drugs and gases on the human body) nor tbxicologist 
(one trained in the diseases resulting from jpoisons in 
the body). He was given a hypothetical question 
based upon the facts of claimant’s case, and pin answer 
to it stated that “it was possible” to establisji a casual 
connection between the inhalation of the gas on August 
31st, and the death occurring on January 17^h, follow¬ 
ing. Yet, in all his experience he had never seen a lung 
abscess follow an exposure to S0 2 gas. Forced to admit 
that a lung abscess absolutely starts definitely with an 
outside organism or infection, and that the period of 
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incubation is twenty-four to forty-eight hours for a 
lung abscess, and that if odema of the lungs had oc¬ 
curred in this patient, the abscess would be expected 
to follow soon (R. 44), he was continually forced to 
cover, finally admitting that his testimony was pure 
guess, speculation and conjecture. The Commissioner 
at the end of his cross-examination decided to interro¬ 
gate him, the witness having in mind the facts in the 
case, and, as in our opinion, it clearly indicates the 
incompetency of the doctor’s testimony; we quote 
(R. 48, 49): 

Commissioner : “Q. Doctor, you have heard the 
history in this case? 

“A. Yes. 

“Q. Of the exposure? 

“A. Yes. 

“Q. In October? 

“A. Yes. 

“Q. And he went home immediately after he was 
taken back; that he went back to the hospital 
on December the 1st, that he was taken back 
to the hospital on December, the 3rd; he was 
in the hospital, by the way, in September from 
the 5th to the 12th, but on the first of Decem¬ 
ber he went to the hospital and his case was 
diagnosed as la grippe; he complained of sore 
throat; he returned the next day in the am¬ 
bulance, and then complained of symptoms of 
coughing and pain in the chest ‘which started 
one week before that.’ He went back to the 
hospital on January- 

Mr. Kindelberger (interposing): December the 
3rd. He was transferred to Gallinger. 
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The Commissioner: “Q. And he remained in the 
hospital until January the 17th, when he 
died. Now, can you tell whether pr not the 
on-set of this condition which caused his 
death was due to exposure to sulphuric acid 
gas or natural causes as a result of influenza 
or the grippe, as he describes? 

“A. Well , Mr. Commissioner , the problem I say is 
a conjectural one. The fact that he had influ¬ 
enza followed by an abscess, woijild be the 
natural effect, the abscess; that fpct that he 
was gassed some time ago makes it possible 
that there was some irritation of the bron¬ 
chial membrane, some indication that it may 
have been started; the subsequent history, 
and so forth, the case developing jinto influ¬ 
enza is a rather important one. Bte has indi¬ 
cations of chronic bronchitis during that pe¬ 
riod of time; a natural inference, the 
pathological thing or chain of events, would 
be that it started at the time he was gassed. 

“Q. By the Commissioner. The grippe or 
influenza? 

“A. Was simply a secondary infection that came 
on or may be possible on account of the de¬ 
creased resistance of the mucous membrane 
probably of the bronchial tube. 

By the Commissioner: “Is that your theory of 
what happened in this case? 

A. “That is—as I say, it is more conjectural: that 
is the trend of events that I would interpret 
from the pathological standpoint.” 
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Can there be any real argument other than in the 
first place this witness was not even qualified to testify 
as an expert, and, that as a whole, his testimony must 
be rejected in toto as being conjectural and specula¬ 
tive. We respectfully submit, to sustain an award on 
evidence of this kind, is to hold that the appellant is 
an insurer of health, rather than of hazardous risks 
and occupational diseases as contemplated by the 
statute. 

On the other hand, there was produced before the 
Commissioner, two experts, both of them interna¬ 
tionally famous, and particularly, General Gilchrist, 
U. S. A., recognized as an unquestioned authority on 
the effects of different gases on the human body. With 
his experience and training, his personal research 
work on behalf of this government there can be no 
doubt as to the competency and worth of his testimony. 
Both he and Doctor Boss (a reference to their qualifi¬ 
cations as experts is invited, see R. 55, 56, 68, 69) 
unqualifiedly testify that the lung abscess suffered by 
Vass, COULD NOT and DID NOT come as the result 
of the exposure to the S0 2 gas. (R. 57) et seq and 68 
et seq. Not one word of conjecture or speculation; 
no guess or indulgence in possibilities or probabilities, 
but clear, convincing and indisputable. Their testi¬ 
mony indicates clearly, and beyond any doubt that the 
lung abscess suffered by Vass came from an outside 
organism, 1 and that there was no casual connection 
whatever between this abscess and the exposure. If 
under the circumstances of the accident on August 
31st, 1932, Vass was to get a lung abscess as the result 
of the gas inhalation, it would have happened immedi¬ 
ately. In this we argue they are ably and competently 


supported by the testimony of Doctors Morse, Daniels 
and Jenkins. 

Just one more comment. The Commissioner care¬ 
fully interrogated Doctor Morse while he wfas on the 

stand as follows: 

. 

i 

“Q. Doctor, you know the history in th}s case, do 
you not, of the exposure of sulphur dioxide 
fumes on August 31st? 

“A. Yes. 

“Q. In your handling of the case all the way 
through, did you find any residues which 
would develop into pneumonia or an abscessed 
lung condition from an exposure to gas? 

“A. No. | 

“Q. That is your testimony? 

“A. Yes.” 

Thus, it appears we have a fixed definite Opinion of 
the physician who treated the patient fronj the acci¬ 
dent, until he discharged him on October 4tlj, and who 
saw him again on November 11th, without finding any 
further necessity for treatment as a result of the ex¬ 
posure, just as definite and convincing as that of the 
experts. The following cases indicate the extent to 
which such testimony should have been received. 

“The finding that the deceased suffered a loss of 
50 per cent of his leg is not supported by legal evi¬ 
dence. The doctor who so testified Repeatedly 
stated that he could not speak with reasonable cer¬ 
tainty. His opinion was only given after he had 
been told in effect by the referee that hd ‘need not 
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give a definite opinion/ It is clear that the opinion 
thus expressed was speculative and indefinite, and 
lacked certainty requisite to give it any probative 
force.” Vokes v. Henry Steers, Inc., 226 N. Y. 
Supp. 527. 

i 

“Additional weight will be attached to the testi¬ 
mony of the doctor who examined the claimant at 
a time shortly after the accident.” Vol. 2, Sec. 
Ed., Schneider’s Workmen’s Compensation Laws, 
1850. Cases cited. 

CONCLUSION 

Again, we earnestly contend that we are not asking 
this Court to re-weigh the testimony. We say, and 
with all respect, that the Commissioner accepted testi¬ 
mony to base this award which was neither competent, 
nor substantial—that in all it was pure conjecture and 
highly speculative. That the way was open, to the 
claimant, or the Commissioner under the law to pro¬ 
vide competent testimony from a medical standpoint, 
which they elected not to do. On the other hand, the 
respondent did produce the only competent testimony 
in the case, upon which the award should have been 
made by the Commissioner. We therefore submit that 
the award was not in accordance with law and should 
be set aside by this Court. 

Respectfully submitted, 

Henry I. Quinn, 

Austin F. Canfield, 

Attorneys for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

I 

January Term, 1934 

No. 6170 

. I 

National Casualty Company, A Corporation, 

appellant [ 

v . | 

Robert J. Hoage, Deputy United States Em- 
ployees Compensation Commissioner fop tlie Dis¬ 
trict of Columbia, and Yerneta E. Yafes, Inter- 
venor, appellees 


bbief on behalf of appellees 

This is an appeal by the insurer from an order 
dismissing a bill seeking to enjoin an awapd of com¬ 
pensation allowed the intervenor, Yernetd E. Yass, 
by the Deputy United States Compensation Com¬ 
missioner for the District of Columbia. The sole 
question presented is whether there is sufficient evi¬ 
dence to sustain the award. 

. 

STATEMENT OF FACTS 

The accident causing the death of Harry Yass, 
and out of which this claim arose, happened on 
August 31, 1932. All of the testimony Relative to 


i 

i 
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the happening of the accident was given by Fred 
Craney (R. 25, 26, 27, 28), an elevator operator at 
4701 Connecticut Ave., an apartment building 
where the deceased was employed as a hall man. 

On the day mentioned, repairs were being made 
on the frigidaire plant which was located in the 
“Frigidaire room 77 in the basement of the building, 
a room 20X30 feet with no outside windows, but 
with open 1 ventilators opening into the hall; that 
between one and two o’clock in the afternoon, sul¬ 
fur dioxide gas began escaping from the frigidaire 
room through the ventilators into the hall; that at 
about two o’clock Craney shifted from the passen¬ 
ger elevator, w r here he had been working, to the 
freight elevator which is located between the frigid¬ 
aire room and the incinerator room, where the de¬ 
ceased was cleaning ashes from the incinerator. 

_ j 

This room is about thirty feet from the frigidaire 
room. At that time the escaping gas was so dense 
that the repairman could not stay indoors, even 
though he was wearing a gas mask; it was dense in 
the hallway and nobody could go through the base¬ 
ment ; the whole hall was full of it. Craney stated 
that he could not stay inside more than one or two 
minutes; and. that tenants whom he brought down 
on the elevator made him take them back; “they 
could not go through the basement” (R. 28). 

This witness testified that the deceased was work¬ 
ing in the incinerator room for over ten minutes 
that he knew of, and had been working there before 
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he, Craney, changed to the freight elevator at two 
o ’clock; that in cleaning the ashes from the ineiner- 
ator it is necessary to keep the door openL and this 
causes a strong suction up the incinerator! together 
with a draft which always blows in from an open 
door opposite the freight elevator. There is no 

ventilation in the incinerator room, and tlje gas was 

[ 

densest in that part of the hall. 

On one occasion when Craney was cbming in 
from the outside to answer a call on the! elevator, 
Vass passed him going out. He had a towel| wrapped 

i 

around his head, and said: “This gas is getting too 
strong for me”; and then walked outsidC. When 
he came back from the call, about five minutes later, 

i 

Yass was lying on the ground outside, unconscious 
and breathing heavily. Someone called! the fire 
rescue squad which treated him until the Emer¬ 
gency Hospital ambulance arrived. 

The deceased was found in a semiconscious con¬ 
dition by Dr. James Thompson, who w^s on the 
ambulance. He was taken to the hospital, where 
the doctor went over his chest and found th^t he had 
some moist rales in the upper lobes and diagnosed 
the case as bronchitis and edema, caused, in the 
doctor’s opinion, by the exposure to irritating gas. 
The patient stayed at the hospital until evening 
when he wanted to go home, so he was discharged 
to return if necessary. Dr. Thompson Said that 
they had a history of inhaling sulfur dioxide gas; 
and that he treated the patient for the moist rales 
and the edematous condition (R. 33). 
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On the 2d of September the patient was seen by 
Dr. Edward C. Morse, the appellant’s physician, 
at his office. Dr. Morse testified that he made an 
examination of the upper respiratory tract and the 
lungs and found nothing positive, but the patient 
did have a little subnormal temperature and com¬ 
plained of some soreness in his chest and slight 
coughing (R. 50). The doctor’s impression was 
that this condition was caused by temporary resid¬ 
uals of inhalation of gases . There was some red¬ 
ness of the throat which the doctor assumed was 
caused by an irritation as a result of exposure to 
gas. This irritation was in the pharynx, what he 
termed the respiratory tract. 

Dr. Morse sent the patient home, where he saw 
him the next day, and the patient was complaining 
of a cough and feeling badly. He thereupon made 
arrangements to have him hospitalized and sent 
him to Emergency Hospital in an ambulance where 
he saw him on September 5th, and where he or¬ 
dered an X ray and blood tests. He also called 
Dr. Worth Daniels in on the case as a consultant. 

On September 9th, Dr. Daniels made a report,, 
portions of which are as follows: 

“History: The patient states that on August 31st 
while working at 4701 Connecticut Avenue, a 
Frigidaire pipe broke and he was exposed for about 
five minutes to the gas fumes. He went to Emer¬ 
gency Hospital, where first aid was given. After 
this he felt worse and developed cough, a feeling 
of shortness of breath, soreness in the upper chest 
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i 

l 

and marked hoarseness. He was admitted to 
Emergency Hospital on September 5th. lie states 
that he has had no previous chest disturbance ex¬ 
cept a cold and cough for a short time thre^ or four 
months ago. 

“Physical examination: * * * Thd voice is 
extremely hoarse. Head, eyes, ears, and pose were 
negative. Pharynx; there is some redness, of the 
posterior pharynx, 

* * * * * 

“Impression: It is my feeling that this patient 

is suffering from an irritative lesion of the upper 

respiratory tract, namely, the pharynx, laitynx, and 

trachea due to exposure to sulfur dioxide gas. 
* * 

i 

■ ; 

The deceased was discharged from the hospital 

on September 12, 1932. At that time his throat 

. 

was improving, according to Dr. Morse, but he was 
still complaining. As the doctor expressed it, “he 
was apprehensive and sort of psychic” (R. 51). 
Peeling that he should be observed further, the doc¬ 
tor saw the patient on September 16th at his house, 
on the 20th at his house, on the 22d at his office, on 
the 30th at his office, and also on the 3d of j October. 

On the 4th of October, the doctor ordered him 
back to work, although he was still complaining of 
coughing and soreness in the upper respiratory 
tract. He was able to work for only about a week, 
however, (R. 39, 49) and his condition Was very 
weak, and he had lost his voice; and he was unable 
to perform his duties as well as before (R. 27). 
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On the 24th of October the patient again con¬ 
sulted Dr. Morse, who sent him to Dr. Daniels for 
another examination, and who in his report stated: 

“The patient states that he left the hospital about 
three weeks ago and on October 4th returned to 
work. He worked for ten days but because of in¬ 
ability to do his regular work, he quit again. He 
complains that unusual fatigue, cough, hoarseness 
and sore throat have occurred at intervals since 
the exposure to the gas. 

“His examination is essentially the same as pre¬ 
viously reported. There is no nasal discharge of 
any significance and the breathing space is normal 
on the two sides. The posterior pharynx is slightly 
injected. * * * 

* * * * * 

“Recommendations: I advise that the patient be 
sent to a ‘nose and throat man’ for examination of 
the larynx.” 

The deceased was then sent to Dr. William H. 
Jenkins, a prominent nose and throat specialist 
who received a history that the patient had suffered 
an injury from inhalation of irritating gas some 
months previously. Dr. Jenkins examined him on 
October 28th and made a diagnosis of chronic 
pharyngitis and laryngitis (R. 28). On cross-ex¬ 
amination Dr. Jenkins was asked by Mr. Canfield 
if the condition of the throat “were due to the ex¬ 
posure of gas, would you not expect to find a resid- 
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ual condition or conglomeration”, and lie answered 
as follows: 

A. I don’t know just what you mean. 
What it was, there was almost an edematous 
condition. 

Q. Was there any residuary there? 

A. Well, that is what I call a Residuary 
condition. 

Q. Would you consider that dated back 
two months ? 

i 

A. I don’t know. 

Q. Do you feel that it probably could? 

A. Yes. | 

Q. Had you ever seen a case like that be- 
fore, Doctor? 

A. Never have. 

Dr. Morse again saw the deceased on November 
11, 1932 (R. 52). | 

On December 1, 1932, the patient was taken to 
Emergency Hospital where, after an examination, 
his condition was pronounced as “la grippe.” He 
was sent home to return if necessary. He jretumed 
on the 3rd and was transferred to Gallinger Hospi- 
tal where he gave a history of exposure to gas, and 
that since that time he tired more easily, had fre¬ 
quent colds and lost weight (R. 38) ; that beginning 
on December 1st he had an acute flare-up, and a 
shortness of breath; and on examination he showed 
a definite involvement of the lower right li|mg. He 
had chills and fever and began to cough bloody 
sputum. 
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The X rays showed a slight improvement by the 
9th of January. The last X ray was taken on 
January 15th, two days before his death, and 
showed a definite consolidation involving both 
lungs. The immediate cause of death was given as 
lobar pneumonia. 

Joseph Yass, the father of the deceased, testified 
that prior to the exposure to the gas the deceased 
had been physically well and was working every 
day, and that he had never had any coughing, but 
that after the exposure to the gas, he was weak all 
the time and was always coughing. As he ex¬ 
pressed it, the patient’s condition was “bad; he 
could not sleep at nights”; he often made the re¬ 
mark to his mother that he was done for; that he 
would never be any good any more. He could taste 
the gas and complained of pains in his side and his 
head. These pains and coughing continued up to 
the time that he went to Emergency Hospital the 
first of December, and he never got over them. 
This witness lived with his son and had an oppor¬ 
tunity to observe him (R. 39, 40). 

EXTEBT TESTIMONY 

Necessarily there was considerable expert tes¬ 
timony relative to the causal connection between the 
exposure to the gas and the death. 

j . 

All of the witnesses claiming knowledge of the 
gas conceded that sulfur dioxide is an irritant. 
Craney testified that it made his throat hoarse and 
made his eyes water (R. 27). It was further 
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shown that when the gas comes in contact jwith the 
moisture of the mucous membrane there i^ a small 
quantity of sulfurous acid produced (R. |40, 79). 

Dr. Hunter testified that this would cause an 

% 

inflammation. 

Dr. James Thompson gave his conclusions as to 
the causal connection between the exposure and the 
death. Counsel for the appellant unjustifiably 
term Dr. Thompson as an “incompetent intern.” 
There is absolutely nothing in the record to warrant 
this characterization. On the contrary it appeared 
(R. 32) that he graduated in medicine in 1919 and 
is a registered physician in Ohio, Pennsylvania, 
and West Virginia; that he had general internship 
in Cincinnati General Hospital and some special 
work at Hollidaysburg, Penna.; and that at the 
present time he is specializing in surgery at Em¬ 
ergency Hospital. Part of his testimony was as 
follows (R. 34): 

By Mr. Hodges : 

Q. Would a lung abscess—would that have 
been the probable result of the condition 
you found at that time ? 

A. I would rather answer it this way if it 
is suitable to the gentlemen concerned: 

That this, the inhalation of an irritating 
substance, whatever it may be, may so 
weaken the lung tissue that your resistance 
to combat disease would make the subject 
liable to be affected with a lung abscess or 
some other disease of the lungs. 
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Q. In other words, it could have hap¬ 
pened ? 

A. It could have happened; it is possible. 

Q. Would it be probable, Doctor? 

A. Well, I would say it would be quite 
probable. 

By the Deputy Commissioner: 

Q. That is an irritant? 

A. Yes. 

Q. Do you know whether sulfur dioxide 
is such an irritant and would produce such 
results ? 

A. I know sulfur dioxide and, when I have 
smelled it in the chemical laboratory long 
ago, I know it is rather an irritating gas, 
irritating to the mucous membrane and 
blocks up the passageway. 

The witness said that he had noticed from his 
observation that people who have been subjected to 
irritation of the chest are more likely to have tuber- 

i 

culosis or bronchial infection when subjected to gas 
or dust or any other irritant, saying: “Continued 
irritation of the lung is bound to weaken and de¬ 
stroy the tissues and resisting power of the tissues” 
(R. 36). 

And again, the witness testified as follows: (R. 
37) 

By Mr. Hodges : 

i 

Now, Doctor, will you answer that? 

A. Will you read that so that I under¬ 
stand it? 

The Reporter (reading) : “Would it have 
been more probable that it resulted from ex- 
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posure to the gas if it appeared tjhat from 
the time of the exposure up to the time of his 
admission on December 1st, he had never 
fully recovered from the effects of the gas?” 

The Witness: You mean to say if the pa¬ 
tient had never fully recovered from the ef¬ 
fects of the gas received on August the 31st 
that he would be more likely to develop a 
lung condition? 

By Mr. Hodges: 

Q. That is it exactly. 

A. Well, that is only reasonably to sup¬ 
pose that. 

Q. In your opinion it would have ? 

A. In my opinion it would have. It is 
only common sense. 

Dr. William H. Jenkins, the nose and throat 
specialist who examined the deceased on| October 
28th, after testifying that he could find nothing in 

i 

•the patient himself to cause the trouble with his 
throat, said that it could quite possibly hyve been 
caused by the patient having been subjected to a 
pretty good quantity of irritating gas. (R. 28, 29) 
He also testified as follows: 

By Mr. Hodges: 

Q. If he had been subjected to a!gas if it 
had irritated his throat in that respect, 
would that gas also have probably irritated 
his larynx or bronchial tubes, and his trachea 
tube? | 

A. Mucous membrane is practically the 
same, and if he got the same amount in his 
lungs, as he did in his throat, yo\i would • 
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naturally expect to get about the same ac¬ 
tion. 

***** 

Q. If this irritation of his throat you saw 
had been caused by being subjected to an ir¬ 
ritating gas, would that irritation also pos¬ 
sibly have caused an irritation in his lungs 
and bronchial tubes, or his tract, or could it 
have done it? 

A. I should say that if he had the same 
amount in his lungs that he had gotten in 
his throat, it could have caused it in his 
lungs. 

On cross-examination he was asked if he found 
any residual, to which he replied that he considered 
the condition he had described as a residual con¬ 
dition; that the condition probably could have 
lasted two months, and that he had never before 

i 

seen a throat like the patient’s (R. 30). 

Dr. C. V. King testified that the cause of the 
infection (speaking of the lung abscess which finally 
developed) was a matter of opinion—that an in¬ 
fection ofttimes follows an irritation (R. 31); 
and that an irritation would make a person more 
susceptible to it (R. 32). 

Dr. Henrietta Klein, a physician at Gallinger 
Hospital, who treated the deceased from December 
3,1932 until January 1,1933, testified that the lung 
abscess which she found could occur after a lung 
irritation as from exposure to gas (R. 38). On 
cross-examination she stated that the period of 
incubation of a single lung abscess is usually twenty 
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four to forty-eight hours after the injury of a 
patient, but there are rare eases in which the re¬ 
siduum do not manifest themselves until a much 
later period. 

Dr. Oscar B. Hunter, one of the leading patholo¬ 
gists of the District of Columbia, testifiedj in re¬ 
sponse to a question as to the effect of the jnhala- 
tion of sulfur dioxide upon a person, as follows 
(R. 40) : j 

Primarily, I may say that S0 2 ga^ ! is con¬ 
sidered a nonpoisonous gas. It is itfrespir- 
able; it cannot be inhaled without a certain 
amount of irritation. 

Small quantities produce a minor amount 
of irritation and the individual does not 
seem to have any particular effects; large 
quantities produce considerable choking 
even to the point of unconsciousness; 

This gas is composed of sulphur apd oxy¬ 
gen ; one element sulphur, two elements 
oxygen. 

When the gas comes in contact Mdth the 
moisture of the mucous membrane, there 
is a small quantity of sulphuric acid pro¬ 
duced combining with water—that is acid 
and will produce an inflammation, j 

After having the facts of this case statep to him 
he was asked whether there would be a causal con¬ 
nection between the exposure to gas on August 
31, 1932, and the death on January 17, 1933, to 
which he replied: (R. 42) “Yes, it is possible. 
Of course, lung abcesses do not necessarily follow 


i 
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inhalation of SO* gas; we see lung abcesses in many 
other conditions following other acute infections 
of the respiratory tract. If we follow out the line 
of reasoning from the facts, the SO 2 gas, it might 
be possible that SO 2 could produce sufficient irrita¬ 
tion of the bronchial tree or tubes to cause a bron¬ 
chitis or trachitis, particularly some of the smaller 
ones, a solidification which may be followed sub¬ 
sequently by an abscess; on the other hand, from an 
irritation of SO 2 gas there might be trachitis, a 
dilation of the bronchial tubes from which, subse¬ 
quently, some secondary infection, an abcess, may 
develop: SO 2 , in itself, primarily would not pro¬ 
duce an abcess.” 

He said, further, the gas would produce an in¬ 
flammatory condition in the bronchial tree which 
would lower the resistance of the membrane, which 
may leave them prone to secondary infection which 
might lead into lung disease or pneumonia. He 
was also asked if the fact that the X-ray taken Sep¬ 
tember 5th showed no pathological condition of the 
lung would affect his decision, to which he replied: 
“If the lung was clear prior to that time, I would 
say, probably say, the gas was the cause; the fact 
of having no other elements of pathology in that 
lung prior to the time of the development of the 
process” (R. 42). 

In reply to a question on cross-examination as 
to whether a single exposure to the gas could pro¬ 
duce a- chronic bronchitis, he said that if there was 
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sufficient gas to render the patient unconscious, 
there was sufficient irritation to produce chronic 
bronchitis (R. 46). i 

| 

APPELLEES’ CONTENTION 

I 

J ■ 

I 

The appellees contend that the deceased as ex¬ 
posed to such quantities of sulfur dioxide gas as 
to cause him to become unconscious; that sulfur 
dioxide is an irritating gas, the extent of the irri- 
tation being dependent upon the quantities con¬ 
sumed; that it caused an irritation of the throat, 
the upper respiratory tract, including the larynx, 

the pharynx, the bronchea, and the trachea, and of 

i 

the lungs, and probably caused a slight edema of 
the upper lobes; that the deceased never fully re¬ 
covered from the injuries which created suscepti¬ 
bility to secondary infection which did iin fact 
develop in the form of lung abscess and loba t pneu¬ 
monia, and was a link in the chain of causation be¬ 
ginning with the inhalation of gas and ending in 
death; and that the Deputy Commissioner’s findings 
of fact and award are supported by competent evi¬ 
dence and should be regarded by the court ks final 
and conclusive. 

i 

ARGUMENT 

It is well settled that workmen’s compensation 
laws are construed liberally in favor of the tajured. 
employee or his dependents. Section 20 of the 
Act provides: 

In any proceeding for the enforceijaent of 
a claim for compensation under this Act it 
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shall be presumed, in the absence of substan¬ 
tial evidence to the contrary— 

(a) That the claim comes within the pro¬ 
visions of this Act. 

In the case of Fidelity and Casualty Company 
vs. Burrus, 59 Fed. (2d) 1042 (C.A.D.C.), this 
court, speaking through Mr. Justice Groner, said: 

i 

Accidents in industry are inevitable, and 
the enactment of compensation laws grew 
out of a general recognition of a duty owing 
by society to an injured employee to secure 
him protection . . . Where there is doubt, 
it should be resolved in favor of the injured 
employee or his dependent family . (Italics 
ours.) 

It is likewise well-settled law that this court may 
not reverse the award as long as there is evidence 
to support it. This principle has been stated in 
numerous cases by this court, as in the case of 
Powell vs. Hoage, 57 Fed. (2d) 766, in which the 
court said: 

The conclusion reached by us as well as by 
most of the courts is that the deputy com¬ 
missioner’s findings of fact must be accepted 
as conclusive if supported by evidence, un¬ 
less there was some irregularity in the pro¬ 
ceedings before him. This is also the effect 
of the decision of the Supreme Court in 
Crowell vs. Benson, decided February 23, 

1932, 52 S. Ct. 285, 76 L. Ed. —. 

***** 

While, therefore, we might have reached 
a different conclusion on the evidence, we 
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feel that we may not, under the rule we have 
announced, substitute our judgment f<{>r that 
of the Commissioner, and since we may not, 
it follows that we must affirm the action and 
decision of the court below. 

I 

This rule was reiterated in Voehl vs. Indemnity 
Insurance Co,, 288 XJ.S. 162, decided February 6, 
1933, in which the Supreme Court said: 

We think that there can be no doubt of 
the power of the Congress to invest the 
deputy commissioner, as it has invested him, 
with authority to determine these questions 
after proper hearing and upon sufficient evi¬ 
dence. And when the deputy, following the 
course prescribed by the statute, makes such 
a determination, his findings of fact sup¬ 
ported by evidence must be deemed to be 
conclusive. 

The last statement of the rule by this ^ourt is 

* i 

found in Cropp vs. Hoage , Deputy Commissioner, 
et al., decided June 18, 1934, in which the court 
said: 

We have been at pains to examine the 
transcript of evidence, and we find ample 
there to justify the ruling of the Deputy 
Commissioner and to sustain his denial of 
compensation. In these circumstances, as 
we have often said, his findings of fact are 
final and not subject to review except upon 
proof there is no evidence to support them. 
Powell vs. Hoage, 57 F. (2d) 766, 60 Wash. 
Law Rep. 349. 


i 

i 


i 
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As to whether there is substantial evidence to 
support the award in this case, Mr. Justice Adkins, 
who dismissed the bill, said in his memorandum: 

The matter was thoroughly argued and has 
been covered in elaborate briefs. I have 
read the briefs and the testimony taken be¬ 
fore the Commissioner. 

There was a sharp conflict of testimony 
before the Commissioner. The Insurance 
Company introduced two experts of national 
prominence upon whose testimony the Dep¬ 
uty Commissioner might have taken the 
other view. But the record also shows sub¬ 
stantial testimony to support the findings 
which the Commissioner made. 

That this view of the testimony is correct seems 
beyond dispute after reading the record, the main 
portions of which we have attempted to cover in 
this brief. 

First there are the indisputable and uncontro¬ 
verted physical facts. Merely to trace the dates, 
having in mind what happened, is convincing. On 
August 31, 1932, Yass was gassed; he was seen by 
Dr. Morse on September 2d and September 3rd; 
he was sent to the hospital in an ambulance (by 
Dr. Morse) on September 12th, but his throat was 
not well; he was seen by Dr. Morse on September 
16th, September 20th, September 22d, and Septem¬ 
ber 30th; on October 3rd, Dr. Morse told him to re¬ 
turn to work, but he was unable to do as well as he 
had done before, and he had to stop about a week 
later; he saw Dr. Morse on October 24th; he was- 
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sent to Dr. Daniels on the 26th, and to Dr. Jenkins 
on the 28th; he was still not well and the trouble 
in the upper respiratory tract continued. He saw 
Dr. Morse on November 11th; he was at I Emer¬ 
gency Hospital on December 1st; and he was ad¬ 
mitted to Gallinger Hospital on December 8th. His 
condition never became better and he died <j>n Jan¬ 
uary 17,1933. 

Prior to these happenings, the decease4 was a 
well man. Subsequent to August 31, 1932, he was 
never well, and the history shows a progressive 
condition from that date. 

Beyond a doubt the deceased was overcome by 
inhalation of gas fumes. There is no other possible 
explanation of the condition in which he was found. 
He, himself, said that the gas was “too strong for 
me.” Undoubtedly, he had noticed the igas for 
some time prior to going outside, but had not quite 
realized what it was, and the possible resillts. 

The appellant produced Gen. Gilchrist who said 
that a person cannot be made unconscious by sulfur 
dioxide, but he also testified that he had given the 
gas to animals until it killed them. Such! a state¬ 
ment is on its face inconsistent. Furthermore, Dr. 
Hunter testified that the gas would cause uncon¬ 
sciousness; and Capt. J. L. Werheim of j the fire 

i 

rescue squad testified that he had treated' another 
case in which sulfur dioxide had causecf uncon- 
seiousness. ' 

j 

Examinations by Dr. Thompson, Dr. M^rse, and 
Dr. Daniels revealed no physical defects oliier than 


I 
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those caused by gas irritation. Apparently, there¬ 
fore, no other physical trouble could have caused 
the unconsciousness. 

It is of the utmost significance that of all the 
doctors who testified the only ones who denied that 
the injury and after-effects were caused by the 
gas were Doctor Boos and Gen. Gilchrist, appel¬ 
lant’s expert witnesses. In this connection, the 
rule is well established that the deputy commis¬ 
sioner may ignore the expert opinion of physicians 
and rely upon his own observations and judgment, 
and the testimony of other physicians. Jarka 
Corp. vs. Norton, deputy commissioner, 56 Fed. 
(2d) 287. 

The doctors who treated Vass never had any 
doubts that the irritation and pathological condi¬ 
tion of the throat and upper lungs was caused by 
the inhalation of the gas. It is conceded that none 
of these men claimed any particular knowledge of 
sulfur dioxide, but they all admitted, in one form 
or another, that an irritating gas or chemical could 
have caused the trouble. It was further conceded, 
by all who claimed knowledge of the gas, that it is 
an irritant. 

The testimony of Dr. Morse shows that he was 
“stumped” by the case. He could not understand 
the cause of the trouble or why it continued. He 
placed the deceased in the hospital, had X rays 
taken, and called in specialists. Surely such care 
does not indicate that he thought lightly of the 
case. He could not understand the continued dis- 
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ability. He recognized that the trouble was there, 
but he could not understand it. Strangely enough, 
however, to use his own expression, he prescribed 
“observation only.” j 

Dr. Daniels was also 44 stumped.” He could find 
no reason for the continued throat irritation, but 
he had to admit that it was there, and as a .result, 
when he last saw the patient, he recommended that 
he be sent to a nose and throat specialist. 

i 

It is no criticism of these doctors that they did 

i 

not thoroughly understand the case. Neither of 
them had had experience with such a case before. 
They probably overlooked the gravity of the in- 
jury to the throat, and it seems that if some treat¬ 
ment other than “observation” had been giyen, the 
patient might have recovered. 

The testimony of Dr. Jenkins and Joseph Yass 
completes an unbroken chain of disability. 
Furthermore, it will be recalled that Dr. Jenkins 
testified that if the deceased got the same amount 
of gas in his lungs as he did in his throat, inasmuch 
as the mucous membrane is practically the same, 
you would naturally expect the same action and 
would find irritation in the lungs as in the throat. 
Obviously, in the process of breathing ihe gas 
entered Yass’ lungs. 

It might be well to consider the interest of the 
appellant’s doctors. In doing so, we make no in¬ 
ference of lack of integrity. It must be admitted, 
however, that these doctors were employed, by the 




« 
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insurance carrier. In that direction their interest 
lies, and with their interest there is a natural sub¬ 
conscious bias as to the outcome of the case. Like¬ 
wise, there is a desire to exonerate their own actions 
in discharging the man while he still suffered from 
continued fatigue, cough, and throat irritation. 

Although the award was reversed in the case of 
Liberty Mutual Insurance Co . vs. Hoage, 62 App. 
D.C. 189, 61 W.L. R. 565, and cited by appellant, it 
is sufficient authority to sustain the finding in this 
case even though there were no expert testimony. 
The case was reversed on the ground that the evi¬ 
dence showed that the deceased died from con¬ 
gested heart failure and not from sun stroke as 
found by the Commissioner, who relied purely on a 
chain of circumstances. This Court said: 

And so we have a case of a man in appar- 
1 ent good health, while at work on a hot day, 
suddenly falling out with cramps, becoming 
suddenly unconscious, and dying within a 
' few hours, and we are asked to approve a 
compensation award based on these facts 
alone. Perhaps, if this were all, we should 
be disposed, in compliance with the purpose 
of the act, to place the burden on the industry 
rather than on the laborer and indulge the 
presumption provided in section 20 of the 
act, to justify our saying that from these 
facts an inference of death from the employ - 
ment arose, but where, as is the case here, 
there is other evidence of a positive nature, 
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and wholly uncontradicted, which definitely 
and conclusively traces the cause of death 
and places it wholly at the door of a fatal 
disease from which the employee was suffer¬ 
ing, and wholly away from any relation 
to the work, then, in such case, the inference 
we might otherwise indulge must yield to the 
actual, and the Deputy Commissioner’p de¬ 
termination must be set aside. (Italics, 
ours.) | 

I 

The appellant attempts to give effect to the testi¬ 
mony of his two witnesses Doctor Boos, and i Gen. 
Gilchrist. Inasmuch as the function of this bourt 

l 

is limited to determining whether there was evi¬ 
dence to sustain the award, we find it unnece 
to show the lack of value of the testimony of 
gentlemen. 

The testimony of Dr. Hunter gives us the patho¬ 
logical reasoning showing the development <jf the 
case. He was a superb example of a fair, unbiased 
witness. He made no exaggerated statements as. 
to the effect of the gas, but based his entire conclu¬ 
sion on the quantity to which the deceased was sub¬ 
jected. He traced the chain of causation from the . 
exposure to the death. 

In this connection we submit the following cases, 
before concluding: 

Larke vs. John Hancock Mutual Ins . Co., 90 
Conn. 303, 97 Atl. 320. In. that case the deceased 
was prior to February 26,1914, of good health and. 


i 


psary 

these 
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physique. On February 26, an extremely cold day, 
he drove 15 or 20 miles in the course of his employ¬ 
ment. Due to his exposure his nose was frozen, 
producing a lesion of the skin and surface tissues 
of the area adjacent thereto. As a result of these 
injuries he contracted erysipelas, from which he 
died. In affirming the award, the court said: 

Erysipelas developed from the frostbite; 
the finding on this point is conclusive. If the 
primary injury arises out of the employ¬ 
ment, every consequence which flows from it 
likewise arises out of the employment. The 
chain of causation may not be broken. 
Every injurious consequence flowing from it 
is a part of this chain. It is immaterial that 
erysipelas does not ordinarily result from 
frostbite; it is enough if in this instance it 
be caused by it. All physical consequences 
and disease result from an injury when there 
is a casual connection between them. 
(Italics ours.) 

In the case of Great Western Power Co, vs. 
PUlsbury (Cal.), 151 Pac. 1136, the claimant was a 
painter. While in his employment he knocked a 
small piece of skin from the back of his hand. 
Blood poisoning set in. The insurer claimed that 
the employment was not the proximate cause of the 
injury. The court said: 

! We perceive no merit in the claim that 
this disability was not proximately caused 
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by the injury and abrasion of the! skin. 
Such results do ensue from such abrasions, 
and they are brought about by the operation 
of what are ordinarily considered natural 
forces; that is, by the intervention of infec¬ 
tious germs usually, or at least frequently, 
present in the air or on the surface of sub¬ 
stances with which any person may ccjme in 
contact, and which are invisible to the eye 
and imperceptible to the senses. Th^ acci¬ 
dent was the proximate cause of the ifijury, 
* * * 

In Vol. 1 of Schneider, Workmen’s Compenjsation 
Law, 662, we find the following: j 

Where a miner developed pneumonia 
caused by the inhalation of poisonous gas, 
generated by a blast explosion, when the 
amount of gas far exceeded that usual to 
this method of blasting, it was held to be 
due to accident. 

i 

CONCLUSION 

The appellees respectfully submit that tljiere is 
sufficient evidence to show a chain of causation 
between the exposure of the deceased to the j sulfur 
dioxide gas on August 31, 1932, and his death on 
January 17, 1933; that the findings of fact of the 

i 

deputy commissioner in this case are su 
by competent evidence and should be regarded as 
final and conclusive; and that the order dismissing 
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dioxide gas on August 31, 1932, and his death on 
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I 

final and conclusive; and that the order dismissing 
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the bill of complaint to enjoin the award should 
be affirmed. 

Respectfully submitted. 
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